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L Was appellant’s conviction of, and sentence for, con¬ 
tempt in conformity with the laws governing snch pro¬ 
ceedings? 

II. Did the constitutional privilege against self-incrimina- 
tion justify appellant’s refusal to answer the questions 
propounded by the Grand Jury? 
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In The 


UNITED STATES COURT OF APPEALS 

Fob The District of Columbia Circuit 


No. 12,893 

Wong Gim Ting, Appellant 

Y. 

United States of America, Appellee 

Appeal from a Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTION 

The appellant was found guilty by the United States 
District Court for the District of Columbia of contempt. 
The District Court has jurisdiction under the provisions of 
Section 306, Title 11, of the District of Columbia Code (1951 
ed.). Jurisdiction of this Court is conferred by Title 28, 
Section 1291, of the United States Code (Act of June 25, 
1948, 62 Stat. 929). 

STATEMENT OF THE CASE 

During the year 1951, two Chinese males, then resid¬ 
ing in Hong Kong, made application for documentation 
as American citizens. They sought passports to enter 
the United States as two of the seven children born to one 
Lee Mai Poi, an American citizen. They claimed their 


2 


names to be Lee Mun Gan and Lee Mun Ott and that they 
were the brothers of Wong Gim Ying, appellant herein. At 
about the same time, a photograph was taken of the two Chi¬ 
nese males together with Wong Gim Ying and others pur¬ 
ported to be a family photograph (JA. 6). At the time the 
photograph was made, Wong Gim Ying knew of the fraudu¬ 
lent scheme to enter the United States and knew that the 
purpose of the photograph was to persuade the State De¬ 
partment that the two Chinese males were in fact her 
brothers. The application of the two Chinese males was 
denied by the State Department and in January, 1952, they 
filed in the United States District Court for the District of 
Columbia, a complaint for declaratory judgment of citizen¬ 
ship and nationality, the defendant therein being Dean 
Acheson, the then Secretary of State of the LTnited States 
(JA. 17) . 

The matter was tried in the District Court and resulted 
in a judgment declaring the two said Chinese males to be 
citizens of the United States by virtue of their being born 
as sons of Lee Mai Poi who was admittedly a citizen of 
the United States (JA. 22). 

The State Department continued its investigation of the 
application and during July, 1954, secured confessions from 
most of the parties involved setting out that the two Chinese 
males were in fact not the sons of Lee Mai Poi nor the 
brothers of Wong Gim Ying, but were in fact imposters 
(JA. 24-25). Whereupon, the United States Attorney, act¬ 
ing on behalf of the defendant, moved to have the judgment 
declaring citizenship vacated upon the ground that “it was 
fraudulent obtained” (JA. 23). In support of his motion 
to vacate the order, the defendant alleged that the applica¬ 
tion for documentation as an American citizen filed by each 
plaintiff “was the product of a fraudulent scheme” (JA. 
24) and he characterized the entire matter as a “con¬ 
spiracy to secure illegal admission to the United States” 
(JA. 25). Accordingly, on March 14, 1955, Justice Keech 
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of the United States District Court for the District of Co¬ 
lumbia signed an order, vacating the judgment entered 
“upon the grounds that it was fraudulently obtained” (JA. 
29). He further ordered that the complaint be dismissed 
with prejudice. 

During July of 1955, Wong Gim Ying, the appellant 
herein, succeeded in entering the United States, claiming 
to be a blood daughter of Lee Mai Poi. Upon her arrival 
at San Francisco, she was served with a subpoena com¬ 
manding her to appear before the Grand Jury of the United 
States for the District of Columbia on September 7, 1955. 
On that date, she appeared before the Grand Jury and, after 
first being sworn, was asked certain questions, some of 
which she answered. In response to other questions asked, 
she begged leave of the grand jurors to consult with her 
attorney before making an answer (JA. 7-8). After con¬ 
sultation, she was returned to the Grand Jury room and 
again questioned. At that time, she refused to answer the 
following three questions: 

(1) What is your father’s name? 

(2) Is your father’s name Lee Mai Poi? 

(3) Do you have a brother by the name of Lee Mun Fat? 

She was also asked, “How many brothers do you have? 
Do you have a brother by the name of Lee Mun Bill?” 
(JA. 9.) 

When asked those tw~o questions, she again begged leave 
to consult her attorney. This request was granted and she 
left the Grand Jury room for a short period and then re¬ 
turned, at which time she was questioned by the Foreman of 
the Grand Jury as follows: 

“Do you recall that the Assistant United States Attorney 
asked you several questions which at that time you refused 
to answer? Will you now answer those questions for the 
Grand Jury?” 
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The appellant then made the following answer: 

“Refuse to answer.” 

She was then instructed by the Foreman of the Grand 
Jury to answer the questions which she refused to do (JA. 
10 )* 

On the following day, she again appeared before the 
Grand Jury and without being questioned was taken to the 
courtroom of Justice McGuire. The United States Attorney 
related to the Judge approximately the matter as set forth 
above. He read portions of the transcript of testimony 
before the Grand Jury and introduced in evidence the entire 
file of Civil Action Xo. 166-52, entitled Lee Mun Gan and 
Lee Mun Ott vs. Dean Acheson, Secretary of State of the 
United States (JA. 3). He advised the Court that the 
Deputy Foreman of the Grand Jury, “is here now and 
would like to move to have the witness held in contempt” 
(JA. 10). At that point, the Deputy Foreman orally stated 
to the Court that, “The Grand Jury wishes to have the 
witness held in contempt” (JA. 10). Counsel for appellant 
then advised the Court of the background of the matter as 
described above regarding the effort of the two Chinese 
males to enter this country illegally and offered testimony 
by an employee of the State Department which would prove 
that the State Department was well aw~are of the fraudulent 
efforts. The Court’s attention was called to the fact that 
the papers introduced as exhibits conclusively showed that 
such a conspiracy did exist. The Court thereupon stated 
that he would assume that such an investigation of fraud 
was being carried on. That being true, appellant did not 
offer any evidence from the State Department. However, 
there was already in evidence the file from Civil Action No. 
166-52. 

The Court was advised of the basis for appellant’s refusal 
to answer the questions propounded to her. The Court 
further stated that the only question before him at that time 
was to “pass upon the adequacy of the questions with ref- 
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erence to the Fifth Amendment” (JA. 12). Appellant 
agreed that that was the only matter to be considered. Ap¬ 
pellant was then called forward and sw~orn as a witness. 
Being unable to speak or understand the English language, 
she was questioned by an interpreter. 

The entire examination of the appellant was conducted 
by the Court (JA. 13-14). She answered the questions pro¬ 
pounded to her by the Court concerning her name, age, ad¬ 
dress, marital status and admitted that she was the same 
person who had appeared before the Grand Jury the pre¬ 
vious day. At that point, the following exchange took place 
between the Court, the appellant, and her counsel, and the 
interpreter: 

“THE COURT: And the questions that were read 
and the evidence that has purported to be the transcript 
of the proceedings before the Grand Jury as of yester¬ 
day were the questions that were asked yesterday by 
the Grand Jury? 

“MR. BONNER: She couldn’t hear that today be¬ 
cause she doesn’t understand the language. 

“THE COURT: She knows something was read. I 
am asking him to communicate that fact to her. You 
follow me, Mr. Mov? 

“THE INTERPRETER: Yes. 

“THE "WITNESS: I do not understand. I cannot 
understand that. 

“THE COURT: She went before the Grand Jury 
yesterday? Ask her that. 

“THE WITNESS: Yes. 

“THE COURT: And she was asked certain ques¬ 
tions ? 

“THE WITNESS: Yes. 

“THE COURT: And she refused to answer those 
questions? 

“THE WITNESS: Yes. 

“THE COURT: On what grounds? 

“THE WITNESS: I can’t answer you. 
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“THE COURT: For the record I assume she refused 
to answer by virtue of the Fifth Amendment? 

“MR. BONNER : That is correct. 

“THE COURT: On the ground that she would in¬ 
criminate herself? 

“MR. BONNER: On the ground that she would in¬ 
criminate herself if she answered the questions. 

“THE COURT: You may tell her the Court finds as 
i a matter of fact and law the questions asked her were 
purely innocuous, and could not by the widest stretch 
of the imagination incriminate her, and therefore I 
order her to answer those questions. You may tell her 
further if she doesn’t answer the questions I will com¬ 
mit her to jail until such time as she does. 

“What is her answer? 

“THE WITNESS: I understand. 

“THE COURT: What is he going to do? 

“THE WITNESS: I refuse to answer. 

“THE COURT: Commit her to jail. Have it under¬ 
stood I want her to understand this, because she doesn’t 
understand our language, that she stays in jail until 
she answers the questions and it may be a day and it 
may be a year.” 

At that point the witness was taken into custody by the 
United States Marshal and upon the refusal of the trial 
court to set an appeal bond (JA. 15), she was taken from 
the cellblock, located in the United States District Court 
House for the District of Columbia and transported to the 
Washington Asylum and Jail. 

The trial court did not at any time act upon the original 
oral motion made by the Deputy Foreman of the Grand 
Jury, but did on the same day sign an order that the appel¬ 
lant “is hereby adjudged in contempt of Court for failing 
to testify before the Grand Jury as directed” (JA. 15). 
The Court further directed that her period of incarceration 
would be “until further order of the Court or until she elects 
to answer the questions asked.” 
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An appeal was noted and on the following day, this Conrt 
ordered the appellant released on bond. 

STATUTES AND RULES INVOLVED 

Title 18, Sections 401, 402, United States Code. 

Section 401. Power of Court. 

“A court of the United States shall have power to 
punish by fine or imprisonment, at its discretion, 
such contempt of its authority, and none other, as— 

“ (1) Misbehavior of any person in its presence or 
so near thereto as to obstruct the administration of 
justice; 

“ (2) Misbehavior of any of its officers in their offi¬ 
cial transactions; 

“ (3) Disobedience or resistance to its lawful writ, 
process, order, rule, decree, or command.’’ 

Section 402. Criminal Contempts. 

“* * ' This section shall not be construed to relate 
to contempts committed in the presence of the court, 
or so near thereto as to obstruct the administration of 
justice, nor to contempts committed in disobedience 
of any lawful writ, process, order, rule, decree, or 
command entered in any suit or action brought or 
prosecuted in the name of, or on behalf of, the United 
States but the same, and all other cases of contempt 
not specifically embraced in this section may be pun¬ 
ished in conformity to the prevailing usages at law.” 

Title 18, Section 371, United States Code (Supp. V). 

Section 371. Conspiracy to Commit Offense or to De¬ 
fraud United States. 

“If two or more persons conspire either to commit 
any offense against the United States, or to defraud 
the United States, or any agency thereof in any man¬ 
ner or for any purpose, and one or more of such per¬ 
sons do any act to effect the object of the conspiracy, 
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each shall be fined not more than $10,000 or im¬ 
prisoned not more than five years, or both. 

“If, however, the offense, the commission of which 
is the object of the conspiracy, is a misdemeanor 
only, the punishment for such conspiracy shall not 
exceed the maximum punishment provided for such 
misdemeanor.” 

Title 8, Section ISOa, United States Code. 

“Any alien who after March 4, 1929, enters the 
United States at any time or place other than as 
designated by immigration officials or eludes exam¬ 
ination or inspection by immigration officials, or ob¬ 
tains entry to the United States by a willfully false 
or misleading representation or the willful conceal¬ 
ment of a material fact, shall be guilty of a misde¬ 
meanor and, upon conviction, shall be punished by 
imprisonment for not more than one year or by a 
fine of not more than $1,000, or by both such fine and 
imprisonment.” 

Title 18, Section 1546, United States Code (Supp. V). 

“Whoever knowingly * * * obtains # * • any immi¬ 
gration visa, or permit, knowing it to * * * have 
been procured by means of any false claim or state¬ 
ment, or to have been otherwise procured by fraud 
or unlawfully obtained; or * * * 

“Whoever knowingly makes under oath any false 
statement in any application, affidavit, or other docu¬ 
ment required by the immigration laws or regula¬ 
tions prescribed thereunder— 

“Shall be fined not more than $2,000 or imprisoned 
not more than five years, or both.” 

Federal Rules of Criminal Procedure. 

Rule 42. Criminal Contempt. 

“(a) Summary’ Disposition. A criminal contempt 
may be punished summarily if the judge certifies 
that he saw or heard the conduct constituting the con¬ 
tempt and that it was committed in the actual pres- 
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ence of the court. The order of contempt shall recite 
the facts and shall be signed bv the judge and entered 
of record. 

“(b) Disposition Upon Notice and Hearing. A 
criminal contempt except as provided in sub-division 

(a) of this rule shall be prosecuted on notice. The 
notice shall state the time and place of hearing, allow¬ 
ing a reasonable time for the preparation of the de¬ 
fense, and shall state the essential facts constituting 
the criminal contempt charged and describe it as 
such. The notice shall be given orally by the judge 
in open court in the presence of the defendant or, on 
application of the United States attorney, or of any 
attorney appointed by the Court for that purpose, by 
an order to show cause or an order of arrest. The 
defendant is entitled to a trial by jury in any case in 
which an act of Congress so provides. He is en¬ 
titled to admission to bail as provided in these rules. 
If the contempt charged involves disrespect to or 
criticism of a judge, that judge is disqualified from 
presiding at the trial or hearing except with the de¬ 
fendant’s consent. Upon a verdict or finding of 
guilt the court shall enter an order fixing the pun¬ 
ishment.” 

STATEMENT OF POINTS 

1. The hearing was conducted in violation of the laws and 

rules regarding prosecutions for contempt. 

(a) The manner in which the Court conducted the ex¬ 
amination of the appellant made it impossible for 
her to determine exactly what the Court was di¬ 
recting her to do. 

(b) The Court did not make a clear and direct order 
that the appellant answer any specific question. 

(c) The appellant was given no opportunity to comply 
with the direction of the Court. 

(d) The contempt, if any, did not occur in the actual 
presence of the Court and, thus, was not subject 
to summary disposition. 
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(e) Appellant was given no prior notice as to time 
and place of the hearing, no statement of the facts 
allegedly constituting the contempt, nor any op¬ 
portunity to prepare her defense. 

2. The Court erred in directing the appellant to answer 
questions in violation of her rights under the Fifth 
Amendment. 

SUMMARY OF ARGUMENT 

1. The court below made no clear and direct order, 
understandable by the appellant, nor did the court give her 
an opportunity to comply with its order. She was given no 
prior notice as to the hearing and the contempt, if any, was 
not subject to the summary disposition. 

2. The questions which the appellant declined to answer 
before the Grand Jury would have incriminated her or 
been a link in the chain to her conviction for conspiracy to 
violate the immigration laws of the United States and, thus, 
she was justified in her refusal to answer those questions. 

ARGUMENT 

The Hearing Below Was Conducted in Violation of the 
Laws Governing Contempt Proceedings 

A casual reading of the record herein plainly shows that 
the court below invoked a procedure so novel and abrupt 
as to insure the conviction of any person charged with con¬ 
tempt. It goes without saying that such procedure, if fol¬ 
lowed by other courts, would cause the disappearance of 
virtually every guarantee provided by the Fifth Amendment 
of the United States Constitution, in that such a defendant 
could be incarcerated for life without the least semblance 
of “due process of law.” As was said in the case of Cama- 
rota v. U. S., Ill F. 2d 243, in citing Cooke v. TJ. S., 267 
U. S. 289: 
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“It is true that where, as here, the contempt was not 
committed in the actual presence and hearing of the 
district judge, due process requires that the accused 
should he advised of the charges and have reasonable 
opportunity to meet them by way of defense or explana¬ 
tion.” (Italics supplied.) 

How was the “accused” advised of the charges? The 
record shows that simply by the deputy foreman of the 
Grand Jury saying that, “The Grand Jury wishes to have 
the witness held in contempt.” What reasonable oppor¬ 
tunity did the “accused” have to meet the “charges?” The 
record discloses that approximately ten seconds elapsed be¬ 
tween the appellant’s refusal to answer and the decree of 
the Court: 

“Commit her to jail.” 

Bearing in mind that the appellant was a stranger in a 
foreign land, did not know where she was or why she was 
there, and was listening to the proceedings surrounding 
her in a language which she could not understand, the man¬ 
tle of “due process of law” would be strained and shattered 
if forced to cover such a happening. 

In the same vein, let us give thought to the opinion of the 
Ciruit Court of Appeals for the Fifth Circuit, in a case 1 
which this Court has cited, wherein it was held that: 

“A person acting in good faith and with due respect 
to the court is not guilty of contempt if placed in a 
dilemma by an ambiguous order of the court.” 

Can we now say that this guiltless and guileless Chinese 
girl was not in a dilemma, and can we further say that die 
dilemma was not caused by a deliberate and provocative 
procedure ? 

Further, it is axiomatic in the realm of law that no one 
may be convicted of contempt unless there has been a clear— 
a direct—a specific order by a court having proper jurisdic- 


1 National Labor Relations Board V. Bell Oil & Gas Co., 98 F. 2d 405. 
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tion, and, further, that such a direct—clear—specific order 
be deliberately violated by the defendant. The Federal Ap¬ 
pellate Courts have, on many occasions, seen fit to inquire 
into contempt convictions with a view to determine whether 
or not the contempt was based on the violation of a proper 
order or whether the order violated was so vague and am¬ 
biguous as to give the defendant no real opportunity to de¬ 
cide what path to follow. This Honorable and Judicious 
Body, in the recent case of Traub v. U. S., decided Septem¬ 
ber 29, 1955, took occasion to quote, with approval, from 
the opinion in the case of the National Labor Relations 
Board v. Bell Oil and Gas Co., 98 F. 2d 405, and used the 
following language: 

“There was, therefore, an ambiguity in the court’s 
direction, read as a whole, which precludes the essential 
finding of willful and contumacious resistance to the 
court’s authority.” 

Later, in the Traub opinion, this Court, in stern and forth¬ 
right language that forbids misinterpretation, decreed that: 

“IVe hold that no contempt can lie unless the refusal 
to answer follows an adverse ruling by the court on 
the claim of privilege and a clear direction thereafter 
to answer.” 

The same thought was expressed by the Federal Circuit 
Court of Appeals in Illinois in the case of McFarland v. 
U. S. as far back as 1924. That case, found in 295 F. 648, 
encompasses the following studied opinion in dealing with 
a situation similar to that presented here: 

“Before one may be punished for contempt for violat¬ 
ing a court order, the terms of such order should be 
clear and specific and leave no doubt or uncertainty in 
the minds of those to whom it is addressed.” 

There seems no need to further burden this record with 
mention of rulings by other federal courts; suffice to say 
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that on this question at least, there is a unanimity of opin¬ 
ion rarely found. 

m 

Considering the law, as mentioned above, we must then 
consider the circumstances of the proceedings in the lower 
court to determine whether or not the order of that court 
was in conformity with the various protections afforded the 
defendant. At the trial below, the defendant was sworn as 
a witness by the Court and inquiry was made by the Court 
as to matters “before the Grand Jury.” Keeping in mind 
that the witness did not understand the English language 
and that the questioning was carried on through an inter¬ 
preter, it is hard to believe that any court would find her 
guilty of contempt, or anything else, on the basis of the 
interrogation conducted. The following reflects the entire 
opportunity the appellant had to know or understand what 
the Court was trying to make her do: 

“THE COURT: She is the same person who ap¬ 
peared before the Grand Jury as of yesterday—yester¬ 
day, was it? 

“MR. FENNELL: Yes. 

“THE WITNESS: Yes. 

“THE COURT: And the questions that were read 
and the evidence that has purported to be the tran¬ 
script of the proceedings before the Grand Jury as of 
yesterday were the questions that were asked yesterday 
bv the Grand Jury? 

“MR. BONNER: She couldn’t hear that todav be- 

•/ 

cause she doesn’t understand the language. 

“THE COURT: She knows something was read. I 
am asking him to communicate that fact to her. You 
follow me, Mr. Mov? 

“THE INTERPRETER: Yes. [JA. 13.] 

“THE WITNESS: I do not understand. I cannot 
understand that. 

“THE COURT: She went before the Grand Jury 
yesterdav? Ask her that. 

“THE WITNESS: Yes. 

“THE COL T RT: And she was asked certain ques¬ 
tions ? 




“THE WITNESS: Yes. 

“THE COURT: And she refused to answer those 
questions ? 

“THE WITNESS: Yes. 

«•••••••• 

“THE COURT: You may tell her the Court finds as 
a matter of fact and law the questions asked her were 
purely innocuous, and could not by the widest stretch 
of the imagination incriminate her, and therefore I 
order her to answer those questions. You may tell her 
further if she doesn’t answer the questions I will com¬ 
mit her to jail until such time as she does. What is 
her answer?” (JA. 14.) 

The transcript of the testimony before the Grand Jury 
shows that the appellant was asked many questions, some 
of which she answered, some of which she declined to answer 
and some of which she requested an opportunity to consult 
her attorney before making an answer. The transcript 
shows that she was taken back and forth into the Grand 
Jury Room on several occasions. It is inconceivable that 
when she appeared before the trial justice on September 8, 
1955, she could clearlv and conciselv recall in her own mind 
exactly which questions she had answered, which questions 
she had declined to answer and which questions she had 
requested an opportunity to consult counsel on before an¬ 
swering. Can we believe therefore that when the trial 
court said, “You may tell her further that if she doesn’t 
answer the questions, I will commit her to jail until she 
does,” that the witness had the slightest idea as to just what 
questions the court referred. By the same token, the order 
directing her in the above fashion could not be understood 
by the appellant and probably not by any other person hav¬ 
ing gone through the ordeal of questioning by the Grand 
Jury twenty-four hours prior thereto. 

It is submitted that to sustain such a proceeding, it must 
be shown that the order violated was clear and certain in 
its terms, readily understood or understandable by the ap- 
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pellant, and deliberately violated by the appellant. None 
of those factors exist in the instant case. 

The conviction by the court must be reversed for the 
further reason that at no time was appellant in any position 
to comply with the court’s direction. 

There seems little doubt that inability to conform with 
an order of the court is a complete defense to a citation for 
contempt. In the U. S. v. Bryan, 339 U. S. 323, 70 S. Ct. 724, 
94 L. Ed. 884, the Supreme Court of the United States pro¬ 
nounced that: 

“Ordinarily, one charged with contempt of court for 
failure to comply with a court order makes a complete 
defense by proving that he is unable to comply.” 

That reasoning has been followed in every federal jurisdic¬ 
tion and by this court as recently as July 28, 1955, in the 
case of Powell v. U. S. If inability to comply is a defense, 
how much greater a defense must it be when the inability 
was occasioned by the court itself? In the instant case, the 
appellant was at no time permitted to go back to the Grand 
Jury Room and there, in secrecy, given an opportunity to 
answer specific questions, although the court order finding 
her guilty recites that her guilt was based upon a failure to 
testify “as directed.” The transcript shows that after 
telling the appellant that she should answer “those ques¬ 
tions,” the court then inquired, “What is she going to do?” 
Upon receiving a negative reply, the court’s next pronounce¬ 
ment came with the suddenness of a summer storm—the 
finality of the guillotine: 

“Commit her to jail.” 

Obviously the Grand Jury was not in session either in 
the courtroom or the jail, and it is equally obvious that 
having been committed to jail, she could not leave those 
guarded premises for a trip to wherever the Grand Jury 
happened to be sitting. 

It is further argued and contended by appellant that the 
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summary manner in which the proceedings below were held 
are in a direct violation of the rules governing such proce¬ 
dure. Rule 42(a) of the Federal Rules of Criminal Pro¬ 
cedure does provide for a summary proceeding under cer¬ 
tain well-defined and severely limited circumstances. In 
Sacher v. U. S., 72 S. Ct. 451, 343 U. S. 1, the Supreme Court 
of the United States took occasion to comment on such 
summary proceedings. Therein Rules 42(a) and 42(b) 
were discussed at some length. After emphasizing that the 
exercise of such summary power should be “regarded with 
disfavor” and that such procedure should not be encour¬ 
aged, the Court went on to say: 

“TTe think ‘summary’ as used in this rule does not 
refer to the timing of this action with reference to the 
offense, but refers to a procedure which dispenses with 
the formality, delay and digression that w’ould result 
from the issuance of process, service of complaint and 
answer, holding hearings, taking evidence, listening to 
arguments, awaiting briefs, submission of findings, and 
all that goes with a conventional court trial. The pur¬ 
pose of that procedure is to inform the court of events 
not within its own knowiedge. The rule allows sum¬ 
mary procedure only as to offenses within the knowl¬ 
edge of the judge because they occurred in his pres¬ 
ence.” 

Obviously in the instant case, the judge had no actual 
knowiedge as to the events and therefore could not properly 
proceed summarily. 

In closing this discussion regarding the proceedings be¬ 
low, it is proper to comment on the absolute disregard by 
the trial judge of the provisions of the Rule 42(b). That 
rule, calling for reasonable notice as to time and place of 
hearing and an order to show cause or an order of arrest, 
is primarily a codification of the various procedures used 
in the Federal Courts prior to the enactment of the rule. 
Although there is no legislative history to shed light on 
the meaning of the words used, the Supreme Court in the 
Sacher case (Sacher v. U. S., 72 S. Ct. 454) said that the rule, 
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“obviously was intended to make more explicit the pre¬ 
vailing usages at law by which the statute has author¬ 
ized punishments for contempts.” 

It is submitted that the rule intends to set out a procedure 
which will be fair, both to the court and to the defendant, a 
procedure which would give the defendant a fair and reason¬ 
able opportunity to be heard and to defend himself. 

It is further submitted that in the proceeding below every 
provision of that rule was violated. 

In Testifying Before the Grand Jury, the Appellant Had 
an Absolute Right by Virtue of the Fifth Amendment 
to Refuse to Answer Any Question Which Would Tend 
to Incriminate Her. 

As far back as 1807 and continuing almost to the present 
date, the Supreme Court of the United States has, on many 
occasions, enunciated and interpreted the guarantees pro¬ 
vided by the Fifth Amendment of the Constitution of the 
United States. That Court has been consistent in holding 
that no one may be called upon to give testimony of an in¬ 
criminating nature. The Court has further held that even 
though the answers requested would, in themselves, not 
be incriminating, the witness may decline to answer if it is 
shown that such answers would furnish “a link in the 
chain. ’ ’ 

To deal with just a few of the more recent opinions and 
considering the setting in which the questions were asked of 
this appellant, we can only conclude that her refusal to 
answer was justified. 

We see from the record herein that beginning in 1948 or 
1949, a conspiracy was formed which involved three Ameri¬ 
cans of Chinese descent living in the United States and five 
Chinese living in Hong Kong or China itself. There seems 
little doubt that the government became aware of this con¬ 
spiracy as early as 1952. It is equally apparent that the 
purpose and aim of the conspiracy was to violate the muni- 
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gration laws then and now in effect. In support of the 
conspiracy, Lee Mai Poi falsely claimed that he had two 
sons living in Hong Kong and filed on their behalf, a com¬ 
plaint in the District Court. Further, in aid of the con¬ 
spiracy, Lee Mun Bill and Lee Mun Fat falsely claimed 
that they were in fact brothers of the two applicants in 
Hong Kong. The record shows that this appellant, know¬ 
ing of the conspiracy and in aid thereto, had her photograph 
made with the two imposters in Hong Kong, together with 
her true mother and true sister, and such overt act on her 
part was done knowingly and in an effort to sustain the 
contention that the two imposters were in fact her brothers. 
"What other overt acts committed by this appellant in aid 
of this conspiracy were not called to the attention of the 
court below and, hence, are not a part of this record. We 
must assume, however, that since the State Department had 
conducted an intensive investigation of the matter, it cer¬ 
tainly knew the part which this appellant had played. 

That was the setting in which the appellant found herself 
w’hen she was questioned by the Grand Jurors as to whether 
or not certain individuals were her true brothers and how 
many brothers she had. Obviously, if she answered that she 
had but two brothers, to-wit, Lee Mun Fat and Lee Mun 
Bill, she would then be admitting that the two in Hong Kong 
were imposters and, thus, admitting her implication in the 
conspiracy. Conversely, if she claimed to four brothers, in¬ 
cluding the two in Hong Kong, she quite probably would 
find herself charged with perjury. 

It is immaterial that her overt act in the furtherance of 
the conspiracy took place out of the United States since the 
overt act of one conspirator would be sufficient to involve 
all. It is further true that assuming that her overt act 
took place more than three years ago, the Statute of Limita¬ 
tions would not apply since there were other overt acts by 
other conspirators "well within the time of the statute. 

In Emspak v. U. S., decided May 23, 1955, and found in 


75 S. Ct. 687, the Supreme Court of the United States took 
occasion to review to some extent prior cases arising under 
the Fifth Amendment. In the Emspak case, the Court cited 
with approval its recent decision in Hoffman v. U. S., 341 
U. S. 479, 71 S. Ct. 814, 95 L. Ed. 1118, and reaffirmed the 
following language: 

“To sustain the privilege, it need only be evident from 
the implications of the question, in the setting in which 
it is asked, that a responsive answer to the question or 
an explanation of why it cannot be answered might be 
dangerous because injurious disclosure could result.’’ 

Further in the Emspak opinion, the Court said: 

“And nearly 150 years ago Chief Justice Marshall 
enunciated a similar test: ‘Many links frequently com¬ 
pose that chain of testimony which is necessary to con¬ 
vict any individual of a crime. It appears to the court 
to be the true sense of the rule that no witness is com¬ 
pellable to furnish any one of them again himself.’ ” 

It is also interesting to consider the language of the same 
court in the Arnstein v. McCarthy decision, 254 U. S. 71, 41 
S. Ct. 26, 65 L. Ed. 138: 

“It is impossible to say from mere consideration of the 
questions propounded, in the light of the circumstances 
disclosed, that they could have been answered with en¬ 
tire impunity.” 

Reference is also made to U. S. v. Coffey , 3 Cir., 198 F. 2d 
438: 


“It is enough (1) that the trial court be shown by argu¬ 
ment how conceivably a prosecutor, building on the 
seemingly harmless answer, might proceed step by step 
to link the witness with some crime against the United 
States, and (2) that this suggested course and scheme 
of linkage not seem incredible in the circumstances of 
the particular case. It is in this latter connection, the 
credibility of the suggested connecting chain, that the 
reputation and known history of the witness may be 
significant. 
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“Finally, in determining whether the witness really 
apprehends danger in answering a question, the judge 
cannot permit himself to be skeptical; rather must he 
be acutely aware that in the deviousness of crime and 
its detection incrimination may be approached and 
achieved by obscure and unlikely lines of inquiry.” 

Perhaps the language used by the Supreme Court in Blau 
v. U. S., 340 U. S. 159, 71 S. Ct. 223, 95 L. Ed. 170, is even 
more forceful in support of the contention of this appellant: 

“ * * * Whether such admissions by themselves would 
support a conviction under a criminal statute is imma¬ 
terial. Answers to the questions asked by the grand 
jury would have furnished a link in the chain of evi¬ 
dence needed in a prosecution of petitioner for viola¬ 
tion of (or conspiracy to violate) the Smith Act. Prior 
decisions of this Court have clearly established that 
under such circumstances, the Constitution gives a 
witness the privilege of remaining silent.” 

It is further submitted that even should it be thought 
that the particular questions asked would not in themselves 
call for incriminating answers, it is quite probable that had 
the witness answered them, she would thereby have waived 
her privilege. That theory of law was made strikingly 
apparent by the Supreme Court of the United States 
in the case of Rogers v. U. S., 340 U. S. 367, 71 S. Ct. 441. 
In that case, the witness did in fact answer certain pre¬ 
liminary questions which she considered to be innocent 
and at a later date in the hearing, claimed her privilege as 
to questions which were obviously incriminating. The 
Supreme Court upheld her conviction on the theory that by 
answering the earlier questions, she had in fact waived her 
privilege. The opinion of the Court held: 

“ • • • t 0 uphold a claim of privilege in this case would 
open the way to distortion of facts by permitting a 
witness to select any stopping place in the testimony. 
“* * * Disclosure of a fact waives the privilege as to 
details. As this Court stated in Brown v. Walker, 1896, 
161 U. S. 591, 597, 16 S. Ct. 644, 647, 40 L. Ed. 819: 
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‘Thus, if the witness himself elects to waive his privi¬ 
lege, as he may doubtless do, since the privilege is for 
his protection and not for that of other parties, and 
discloses his criminal connections, he is not permitted 
to stop, but must go on and make a full disclosure.’ 
“Following this rule, federal courts have uniformly 
held that, where criminating facts have been volun¬ 
tarily revealed, the privilege cannot be invoked to avoid 
disclosure of the details. The decisions of this Court 
in Arndstein v. McCarthy, 1920, 254 U. S. 71, 41 S. Ct. 
26, 65 L. Ed. 138, and McCarthy v. Arndstein, 1923, 262 
IT. S. 355, 43 S. Ct. 562, 67 L. Ed. 1023, further support 
the conviction in this case for, in sustaining the privi¬ 
lege on each appeal the Court stressed the absence of 
any previous ‘admission of guilt or incriminating 
facts,’ and relied particularly upon Brown v. Walker, 
supra, and Foster v. People, 1869, 18 Mich. 266. The 
holding of the Michigan court is entirely opposite here: 
‘(W)here a witness has voluntarily answered as to 
materially criminating facts, it is held with uniformity 
that he cannot then stop short and refuse further ex¬ 
planation, but must disclose fully what he has at¬ 
tempted to relate.’ 18 Mich, at page 276.” 

Considering the above opinion and projecting ourselves 
into the Grand Jury Room, we find the appellant placed in 
this position: if she answered questions as to the name of 
her father and her brothers, she would then have to answer 
questions concerning her two alleged brothers; if she 
claimed that the two alleged brothers were not in fact her 
true brothers, she thus admitted that their attempt to enter 
this country was illegal and in violation of the law and she 
would further have to admit that in support of that attempt 
she committed at least one overt act, to-wit, having her pic¬ 
ture made with them for submission in support of their con¬ 
tention. If on the other hand, she claimed relationship to the 
two alleged imposters in Hong Kong, it is quite possible 
that she would be committing perjury and would be prose¬ 
cuted therefor. In that dilemma, she could not be expected 
to match wits with the United States Attorney and was 
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therefore justified in seeking refuge behind the Fifth 
Amendment of the United States Constitution. 

CONCLUSION 

It is respectfully submitted that the judgment of the Dis¬ 
trict Court should be reversed. 

John T. Bonner, 

416 5th Street, N.W. 
Washington, D. C. 

Attorney for Appellant . 
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JOINT APPENDIX 

1 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States of America 
v. 

In re: Matter of Grand Jury Witness: Wong Gim Ying 


Grand Jury No. 1067-55 


Washington, D. C., 

Thursday, September 8, 1955. 

The above-entitled matter came on for hearing before 
the Honorable Matthew F. McGuire, Judge of the United 
States District Court at 11 o’clock a.m. 

Appearances: 

On behalf of the United States: 

Edward 0. Fennell, Esq. 

Assistant United States Attorney 

On behalf of the Witness: 

John T. Bonner, Esq. 

2 PROCEEDINGS 

The Deputy Clerk: Mr. Fennell, is the Grand Jury ready? 
Mr. Fennell: Yes, Your Honor, may we proceed? 

The Court: Will you make a presentation please, Mr. 
Fennell? 

Mr. Fennell: Does Your Honor wish a roll call of the 
Grand Jury? 

The Court: I do not need the Grand Jury present, ac¬ 
tually, as long as the foreman is here. 
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Mr. Fennell: The deputy foreman is here. 

The Court: Have the foreman come forward. You may 
be seated there. 

Mr. Fennell: If Your Honor please, in Civil Action 166-52, 
two plaintiffs, Lee Mun Gan and Lee Mun Ott brought suit 
in this court for declaratory judgment, alleging they were 
sons of an American citizen by the name of Lee Mai Poi, 
under the Nationality Act. 

The case came on for trial before Judge Curran in Oc¬ 
tober of 1953. At the trial Lee Mai Poi testified under oath 
that he was an American citizen and that the plaintiffs 
Lee Mun Gan and Lee Mun Ott, who were in Hongkong, 
China, at that time were his natural bom sons. At the 
trial Lee Mun Fat and Lee Mun Bill testified in behalf of 
the plaintiffs under oath that they were American citizens, 
they were all the sons of Lee Mai Poi, and they were 
3 the brothers of the two plaintiffs in the civil action. 

Now, the plaintiff in that action prevailed and they 
secured a judgment. At a later date the Government filed 
certain affidavits and among those affidavits was one by 
Lee Gim Ying. On the basis of those affidavits the judg¬ 
ment of the Court in the civil action was vacated. 

As a result of that action the Grand Jury yesterday 
opened an investigation entitled In re Investigation of Pos¬ 
sible Violation of Title 18, Section 1621 or Title 22 D. C. 
Code, Section 2501, which is perjury. 

If Your Honor please, I would like to put on the court 
reporter and establish the transcript of what transpired 
before the Grand Jury and then ask Your Honor’s per¬ 
mission to offer the minutes of the Grand Jury. 

The Court: Let me ask, what was the nature of the 
affidavits that were filed in the Civil proceeding that re¬ 
sulted in a vacation of the judgment? 

Mr. Fennell: The nature of those affidavits, including the 
one by Lee Gim Ying, were that the plaintiffs were not 
the son or brothers of Lee Mai Poi, Lee Mun Fat and Lee 
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Hun Bill, that they were in fact impostors. Lee Gim Ying 
was a daughter or is a daughter of Lee Mai Poi and a 
sister of the two brothers who also testified, Lee Mun Fat 
► and Lee Mun Bill. 

The Court: Has she testified before the Grand Jury? 

Mr. Fennell: Your Honor, she was called as a 

4 witness and she did not testify. That is why we are 
here. 

The Court: Very well. 

Mr. Fennell: May I put the reporter on, Mr. Ficek. 

Mr. Bonner: We stipulate. 

Mr. Fennell: Never mind. He stipulates. 

I would like to offer in evidence and request the Court’s 
permission to offer, the minutes of the proceedings that 
were had before the Grand Jury yesterday. 

Mr. Bonner: There is no objection on my part. 
(Government’s Exhibit No. 1 was received in evidence.) 
Mr. Fennell: And to keep the record straight, Your 
Honor, may I at this time offer in evidence the file of Civil 
Action 166-52 and the transcript of the proceedings in Civil 
Action 166-52, which, of course, are all matters of public 
record. 

(Government’s Exhibits 2 and 3 were received in evi¬ 
dence.) 

The Court: You are basing this proceeding here primarily 
upon the affidavit of Lee Gim Ying? 

Mr. Fennell: Yes, Your Honor. 

The Court: And is the affidavit in the file? 

Mr. Fennell: Yes, Your Honor. It is marked “G.” 

The Court: What is that? 

Mr. Fennell: It is marked “G” in the file. 

5 The Court: The affidavit is the gist of your being 
here? 

Mr. Fennell: That is right. 

The Court: So the affidavit ought to be particularly iden¬ 
tified and read into the record. 
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Mr. Fennell: May I read it now, Your Honor? 

If Your Honor please, reading from the affidavit filed in 
Civil Action 166-52 and marked “D” in the file, filed Oc¬ 
tober 11, 1954, Harry H. Hull. 

Colony of Hong Kong 

City of Victoria 

Consulate General of the United States of America, ss: 

“Before me, Frank J. Wathen, Consul of the United 
States of America in and for the British Crown Colony of 
Hong Kong, duly commissioned and qualified, personally 
appeared LEE Gim Ying, who, being duly sworn, deposed 
and stated in the Chinese language, translated into the 
English language by a duly qualified translator as follows: 

“My true name is LEE Gim Ying (Chinese writing). I 
am a Chinese female and I am 26 years of age. I presently 
reside at 47 Nam Kok Street, 2nd floor, Kowloon, Hong 
Kong. I think I was born in Mong Gong Village (Chinese 
writing), Toishan District, China, but I am not certain of 
my birthplace. I am currently an applicant for a non¬ 
quota immigration visa to the United States at the Ameri¬ 
can Consulate General, Hong King. I am the sub- 
6 ject of Visa Petition VP 3-39702 which was executed 
by my husband, WONG Sung Baw (Chinese writing), 
in New York, N. Y., on September 10, 1953, and which was 
approved by the New York Office of the U. S. Immigration 
and Naturalization Service on January 13, 1954. 

“The true name of my blood father is LEE Jin Nam 
(Chinese writing) and he is also known as LEE Mai Pov 
(Chinese writing). I do not know where my father was 
born. I believe that he first went to the United States 
shortlv after my vounger sister was bom. Mv father is 
presently residing in Washington, D. C., by I do not know 
his exact address. The true name of by blood mother is 
MAE Gan Oy (Chinese writing) and she has no other 
names. The marriage of my parents has never been ter¬ 
minated and neither my mother nor father had been married 
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before. My father and mother have had the following blood 
children from their marriage: 

“LEE Mun Bill (Chinese writing), son 
“LEE Mun Fat (Chinese writing), son 

“LEE Gim Ying (Chinese writing), daughter, my¬ 
self, and 

“LEE Siu Ying (Chinese writing), daughter. 

“I believe that these four blood children of my parents 
were all born in Mong Gong Village, Toishan District, 
China. There have never been any other children born to 
my father and mother. The two sons have entered 
7 the United States. My younger sister is now resid¬ 
ing with me at my residence. My mother is now 
residing at house No. 4, Ngok Yuen Road, Wong Tai Sien, 
Kowloon. 

“There have never been any children from the marriage 
of my father and mother named LEE Mun Quong (Chinese 
writing), LEE Mun Gan (Chinese writing) or LEE Mun 
Ott (Chinese writing). These are ‘paper names’ which my 
father reported to the Immigration and Naturalization 
Service in the United States. 

“I have examined an Application for Passport executed 
at the American Consulate General, Hong Kong, on March 
19, 1951, by a person claiming to be LEE Mun Gan and 
have carefully examined the photograph affixed to this ap¬ 
plication. I wish to state that the true name of this per¬ 
son is LEE Gwav Wing (Chinese writing). He is not a 
son of my father LEE Mai Poy, as he claims in this appli¬ 
cation. I have known LEE Gwav Wing since I was a child 
in Mong Gong Village. The true name of his blood father 
is LEE Chuck Doo (Chinese writing). I believe his true 
father is in the United States but I do not know his exact 
address. I have never seen his true father. I do not re¬ 
member the name of his true mother. LEE Gway Wing 
has one younger sister named LEE Shiu Goon (Chinese 
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writing). She is presently living in Mong Gong Village, 
with her mother. 

1 ‘Affixed to this affidavit immediately below is a photo¬ 
graph of the person whose true name is LEE Gway Wing: 
(Photograph as mentioned above follows.) 

8 “I have examined an Application for Passport 
executed at the American Consulate General, Hong 

Kong on March 19, 1951, by a person claiming to be LEE 
Mun Ott (Chinese writing) and I have carefully examined 
the photograph affixed to this application. I wish to state 
that the true name of this person is MAR Gum Ott (Chinese 
writing). He is not a blood son of my father, LEE Mai 
Pov, as he claims in this application. He is actually a ma¬ 
ternal nephew of my father. MAR Hun Foon (Chinese 
writing). I believe that MAR Hun Foon is now dead. I 
am not sure where he died. I have known MAR Gun Ott 
since I was a child because he was bom and raised in Lung 
Geung Village (Chinese writing) Toishan District, China. 
This is the village where my mother was bom and the 
village where my maternal grandmother resided. I often 
saw MAR Gun Ott when I visited with mv maternal rela- 
tives in this village. 

“Affixed to this affidavit immediately below is a photo¬ 
graph of the person whose true name is MAR Gun Ott: 
(Photograph as mentioned above follows:) 

“I first became aware in or about CR 37 or CR 38 (1948- 
1949) of the fact that LEE Gway Wing and MAR Gum Ott 
were attempting to enter to the United States by falsely 
claiming to be sons of my father. I learned that they were 
attempting to do this because my mother told me to go with 
them to have a picture taken which they could submit with 
their applications. This photograph was taken at 

9 See Kow Market (Chinese writing) in Toishan Dis¬ 
trict, China, and included my mother, my younger 

sister, LEE Gway Wing, MAR Gun Ott and myself. 

“I know that my parents have never had a child named 
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LEE Mun Quong but I do not know the true name of the 
person who entered the United States using this false 
identity. 

“I swear that all the statements in this affidavit are true, 
that I have given this affidavit freely and voluntarily, that 
the contents of this affidavit have been given by me and 
repeated back me in the Cantonese dialect of the Chinese 
language, and I clearly understand each and every state¬ 
ment I have made in this affidavit. ’ ’ 

(Chinese writing for signature of:) “LEE Gim Ting.” 

(Left thumb print of affiant.) 

“I hereby certify that I know the English language and 
the Cantonese dialect of the Chinese language and that I 
have truly and impartially translated the statements made 
in Chinese by the affiant as set forth above. I certify also 
that the above affiant voluntarily placed her left thumb 
print on this affidavit in the space provided thereon op¬ 
posite her signature. 

Julian Chao. 

“Subscribed and sworn to by LEE Gim Ying and Julian 
Chao before me this 26th day of July, 1954, A.D. 

10 (Signed) Frank J. Wathen, Consul of the United 
States of America. 


• •••••••• 

11 If Your Honor please, as a result of this affidavit, 
as I said, the civil judgment was set aside. The 
Grand Jury subpoenaed yesterday the maker of this affi¬ 
davit, Lee Gim Ying. She appeared, Your Honor, and 
after an opening statement by myself as to what the Gov¬ 
ernment intended to prove, which, with the Court’s per¬ 
mission I would like to skip over now, on Page 18 the fol¬ 
lowing examination took place, by myself: 

Q. Will you state your name, please? A. Wong Gim 
Ying 

Q. Are you known by any other name ? A. No. 
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Q. Were you known by the name of Lee Gim Ying? A. 
Yes, Lee Gim Ying. 

Q. Where were you bom? A. Have to ask my attorney. 
Q. I will repeat the question: where were you bom? A. 
Have to ask my attorney. 

Q. When did you come to the United States? A. July 6th 
arrived in New York. 

Q. 1955? Yes. 

12 Q. What is your father’s name? (No response.) 
Q. All right. Is your father’s name Lee Mai Poi? 

A. (No response.) 

Q. Will you answer? A. (Nodding head No.) 

Q. Do you understand the question ? A. I do understand. 
Q. I will repeat both questions again. What is your 
father’s name? A. (No response.) 

Q. Do you understand the question ? A. I do understand. 
Q. I will repeat the second question: Is your father’s 
name Lee Mai Poi? A. (No response.) 

Q. Do you understand that question? A. Yes. 

Q. Do you wish to talk to your lawyer? A. Yes. 

Mr. Fennell: 0. K. Give her five minutes to talk to her 
attorney, Mr. Foreman. 

The Foreman: Tell her she is excused. 

If I may skip, Your Honor, until the witness came back 
into the room, on Page 19. 

13 Examination bv Mr. Fennell: 

Q-- 

That is at the time we qualified the interpreter, who is 
Mr. George Moy, if I may skip that, if Your Honor please. 

On Page 22. 


WONG GIM YING 

was recalled as a witness and, having been previously sworn, 
was examined and testified further as follows: 

By Mr. Fennell: 


Q. Do you understand you are still under oath? A. Yes, 
I do understand. 

Q. How old are you? A. 27. 

Q. What is your father’s name? A. I cannot answer 
you on that? 

Q. Is your father’s name Lee Mai Poi? A. (No re¬ 
sponse.) 

Q. Do you understand the question A. Yes. 

Q. Will you answer the question? A. I refuse to answer. 
Q. How many brothers do you have? A. I want to ask 
my attorney. 

Q. Do you understand the question? A. Yes. 

14 Q. Do you have a brother by the name of Lee Mun 
Bill? A. Have to ask my attorney. 

Q. Do you understand the question? A. Yes. 

Q. Do you have a brother by the name of Lee Mun Fat? 
A. (No response.) 

Q. Do you understand the question? A. Yes, I do. 

Q. Will you answer? A. I refuse to answer. 

Q. I will show you a court file which bears the number 
166-52, Civil Action, and I will refer you to a page in that 
court file, the bottom of which in pencil is marked “48” and 
I will refer you to a signature in Chinese which purports 
to be the signature of Lee Gim Ying, and I will ask you is 
that your signature (showing the witness) ? A. I cannot 
answer you on that. 

Q. Do you understand that question? A. Yes, I do under¬ 
stand. 

The witness was asked to step outside- 

• •••••••• 

15 On Page 25 Wong Gim Ying was again recalled 
as a witness, and having been previously sworn 

was examined and testified as follows: 
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EXAMINATION 

The Foreman: Will yon remind the witness she is still 
under oath, Mr. Interpreter? 

The Interpreter: Yes. 

Bv the Foreman: 

Q. Do you recall that the Assistant United States Attor¬ 
ney asked you several questions which at that time you 
refused to answer? Will you now answer those questions 
for the grand jury? A. Refuse to answer. 

Q. As Foreman of this grand jury I now instruct you to 
answer the questions propounded to you by the United 
States Attorney. Will you answer those questions? A. I 
cannot answer. 

Q. Do you refuse to answer them? A. Yes. 

Q. On what basis do you refuse to answer those ques¬ 
tions ? A. I have to ask my attorney. 

Mr. Fennell: If Your Honor please, I believe that 
16 the Deputy Foreman of the Grand Jury is here now 
and he would like to move to have the witness held 
in contempt. 

The Deputy Foreman: The Grand Jury wishes to have 
the witness held in contempt. 

Mr. Bonner: If the Court please, I believe at this time it 
might be helpful if I made a statement to the Court in re¬ 
gard to this matter. 

The Court: Let me ask you this question. There is no 
question but that the transcript read or the excerpts from 
the transcript purport to be the true record? 

Mr. Bonner: There is no question, that is true. 

The Court: Of what transpired before the Grand Jury. 

Mr. Bonner: And further I believe there was an under¬ 
standing between Mr. Fennell and myself that the basis of 
her refusal was the Fifth Amendment, self-incrimination. 

I would like to call the Court’s attention, such as has 
already been done, this case was before Judge Curran. It 
has been characterized, and in the file so characterized by 


11 


the Government as a f randulent scheme to get certain immi¬ 
grants into this country illegally. The State Department 
spent considerable time investigating that. The pleadings 
reflect the view it was a fraudulent scheme. A motion to 
set the order aside was granted by Judge Keech, and in his 
order it was also referred to as a fraudulent scheme. It 
shows in the file that this young lady while in China, 

17 knowing of this fraudulent scheme, went to a certain 
place and had her photograph taken with the two 

imposters, together with her sister and her mother. And 
that photograph was submitted to the State Department as 
tending to prove that these two impostors were in fact- 

The Court: In her affidavit she admits that fact. 

Mr. Bonner: She admits that, yes, sir. 

The Court: That was her affidavit. That wasn’t any 
characterization by the State Department or any other gov¬ 
ernment agency. 

Mr. Bonner: There is an affidavit of her sister in there, 
too. 

The Court: I am only concerned, Mr. Bonner, with her 
affidavit. Her affidavit precipitated this situation. 

Mr. Bonner: Not hers alone, sir. There are nine affidavits 
in there. 

The Court: I am only concerned with her affidavit There 
may be other affidavits of a similar character. As far as 
the civil case was concerned, it was over and done with 
until that affidavit appeared on the scene. It was made 
perfectly clear to the trial court there was something 
strangely amiss, and so as a consequence of that being 
brought to his attention, he vacated the judgment. 

Mr. Bonner: Yes. 

The Court: That being the situation, there was the 

18 suggestion of a crime being committed by someone 
and the matter was referred to the Grand Jury. 

Mr. Bonner: I think that the file in the action of the State 
Department makes it plain there has been a crime of a 
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conspiracy to get two men into this country in violation 
of the laws. 

The Court: That may be so, but I am only concerned now 
with the gist of the matter as it appears before me. 

Mr. Bonner: That being so they are asking this young 
lady to come before the Grand Jury and admit her participa¬ 
tion in this conspiracy. 

The Court: I don’t see that that follows at all. You may 
continue. 

Mr. Bonner: The initial questions are going to lead to 
other questions. If she says my brothers are so and so and 
so, excluding the two in Hong Kong. 

The Court: She has already said that in her affidavit. 

Mr. Bonner: There is an affidavit, but I submit to the 
Court that by signing that affidavit she hasn’t waived her 
right. She doesn’t have to testify against herself, although 
she may- 

The Court: All I have to do is pass upon the adequacy of 
the questions with reference to the Fifth Amendment. 

Mr. Bonner: Yes, sir. 

The Court: The questions have been asked and 
19 the questions have been refused to be answered. Do 
you wish to make any further statement? 

Mr. Bonner: We do have a man from the State Depart¬ 
ment. I would like to show the Court there was this in¬ 
vestigation of fraud being carried on. 

The Court: I will assume that to be so. 

Mr. Bonner: Assuming that, there is nothing further for 
me to answer. 

Mr. Fennell: We need an interpreter. We have Mr. 
George Moy. 

The Court: I thought she said in her affidavit she under¬ 
stood the English language. 

Mr. Fennell: No, Your Honor. 

Mr. Bonner: She has only been here six months. 
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The Court: Swear Mr. Moy first. 

Whereupon 

GEORGE MOY 
was sworn as interpreter. 

The Court: Ask her first of all if she believes in a Su¬ 
preme Being. 

The Interpreter: Yes. 

The Court: All right. 

20 Whereupon 

WONG GIM YING 

having been first duly sworn, through the interpreter, was 
examined and testified as follows: 

The Court: What is your name ? 

The Witness: Wong Gim Ying. 

The Court: How old is she ? 

The Witness: 27. 

• •••••••• 

The Court: Is she married or single? 

The Witness: Yes, I am married. 

The Court: She is the same person who appeared before 
the Grand Jury as of yesterday—yesterday, was it? 

Mr. Fennell: Yes. 

The Witness: Yes. 

The Court: And the questions that were read and the 
evidence that has purported to be the transcript of 

21 the proceedings before the Grand Jury as of yester¬ 
day were the questions that were asked yesterday 

by the Grand Jury? 

Mr. Bonner: She couldn’t hear that today because she 
doesn’t understand the language. 

The Court: She knows something was read. I am asking 
him to communicate that fact to her. You follow me, Mr. 
Moy? 

The Interpreter: Yes. 
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The Witness: I do not understand. I cannot understand 
that. 

The Court: She went before the Grand Jury yesterday? 
Ask her that. 

The Witness: Yes. 

The Court: And she was asked certain questions? 

The Witness: Yes. 

The Court: And she refused to answer those questions? 

The Witness: Yes. 

The Court: On what grounds? 

The Witness: I can’t answer you. 

The Court: For the record I assume she refused to answer 
by virtue of the Fifth Amendment? 

Mr. Bonner: That is correct. 

The Court: On the ground that she would incriminate 
herself ? 

Mr. Bonner: On the ground that she would incriminate 
herself if she answered the questions. 

22 The Court: You may tell her the Court finds as a 
matter of fact and law the questions asked her were 
purely inocuous, and could not by the widest stretch of the 
imagination incriminate her, and therefore I order her to 
answer those questions. You may tell her further if she 
doesn’t answer the questions I will commit her to jail until 
such time as she does. 

What is her answer? 

The Witness: I understand. 

The Court: What is she going to do ? 

The Witness: I refuse to answer. 

The Court: Commit her to jail. Have it understood I 
want her to understand this, because she doesn’t under¬ 
stand our language, that she stays in jail until she answers 
the questions and it may be a day and it may be a year. 

Mr. Bonner: Your Honor, may we approach the Bench 
first? 
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The Court: Let me get rid of this aspect of the matter 
first. 

She controls the situation. 

The Witness: Yes, I do understand. 

Mr. Bonner: May we approach the Bench? 

(Conference at the Bench:) 

• •••••••• 

24 Mr. Bonner: Will Your Honor set appeal bond for 
us? 

The Court: No bond on this. 

• •••••••• 

The Court: I won’t set bond. They can do it if they want 
to. She is in jail until she answers. 

(Whereupon the instant proceedings were concluded.) 

• •••••••• 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

In the Matter of the Grand Jury 

Witness: Wong Gim Ying 

Grand Jury No. 1067-55 

Contempt 


ORDER TO COMMIT WITNESS ON BEHALF 
OF THE UNITED STATES 


Upon consideration of the application of the United 
States Attorney in and for the District of Columbia, it is by 
the Court this 8th day of September, 1955, 

Ordered, that Wong Gim Ying be, and she is hereby 
adjudged in contempt of Court, for failing to testify before 
the Grand Jury, as directed, and 
It is further ordered, that the said Wong Gim Ying be, 
and she is hereby, committed to the custody of the Super- 


i 
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intendent of the Washington Asylum and Jail, until further 
order of the Court, or she elects to answer. 

(s) Matthew McGuire, Judge. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

In the Matter of Wong Gim Ying, Grand Jury Witness 

No. 1067-55 — Contempt 

NOTICE OF APPEAL 

1. The name and address of the appellant is: Wong Gim 
Ying, Long Island, New York. 

2. The appellant’s attorney is: John T. Bonner, 416 5th 
St., N.W., Washington, D. C. 

3. The offense for which the appellant is convicted is 
criminal contempt, Title 18, Section 401, U.S.C. This ap¬ 
pellant was convicted of criminal contempt on the 8th day 
of September, 1955, and sentenced to the District Jail until 
further order of the Court. 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia from 
the above-stated judgment. 

Wong Gim Ying. 

John T. Bonner, Atty. for Appellant. 

Copy of foregoing received this 8th day of Sept., 1955. 

-, U. S. Atty. 

Filed Jan. 11, 1952. Harry M. Hull, Clerk 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Lee Hun Gan, Lee Mnn Ott 
151 Sai Yee Street, Kowloon, Hong Kong 

Plaintiffs 


vs. 

Dean Acheson, Secretary of State of the United States 
State Department, Washington, D. C. 

Defendant 

Civil Action No. 166-52 

COMPLAINT FOR DECLARATORY JUDGMENT OF 
CITIZENSHIP AND NATIONALITY 

1. This Court has jurisdiction of this action for a judg¬ 
ment declaring the plaintiffs to be citizens and nationals 
of the United States of America by virtue of the Provisions 
of Section 503 of the Nationality Act of 1940, 54 Stat. 1171, 
8 U.S.C.A. 903. 

2. The plaintiffs, Lee Mun Gan and Lee Mun Ott are 
citizens and nationals of the United States of America now 
residing at 151 Sai Yee Street, Kowloon, Hong Kong and 
bring this suit in their own right to establish their identity 
and status as such citizens and nationals. 

3. The defendant, Dean Acheson, is the Secretary of 
State of the United States and as such is the executive head 
of the Department of State of the United States and is sued 
in such capacity. 

4. Plaintiff, Lee Mun Gan was bom March 6, 1920, and 
plaintiff, Lee Mun Ott was bom October 18, 1928. Both 
plaintiffs were born in Sew Gew Market, China, and each 
is the natural son of Lee Mai Poi and his wife, Mar Shee. 

5. The said Lee Poi, father of the plaintiffs, now resid¬ 
ing at 65 Mott Street, New York, New York, was bom at 
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Honolulu, Hawaiian Islands, on the 21st day of December, 
1896, and by virtue of said fact is a citizen and national of 
the United States of America. 

6. The said Lee Mai Poi resided in the United States 
prior to the birth of the plaintiffs herein. 

7. The plaintiffs, Lee Mun Gan and Lee Mun Ott on or 
about the 19th day of March, 1951, submitted an applica¬ 
tion to the American Consul General at Hong Kong for 
documentation as American citizens and for a passport for 
the purpose of travel to the United States. 

8. Said application was denied by the said Consul Gen¬ 
eral on to-wit the 24th day of April, 1951, and said denial 
was approved and affirmed by the defendant, Dean Acheson, 
acting through the head of the Passport Division of the 
State Department on to-wit the 14th day of November, 
1951. 

9. The plaintiffs, Lee Mun Gan and Lee Mun Ott have 
been denied their privileges and prerogatives as citizens 
and nationals of the United States by the defendant, Dean 
Acheson, Secretary of State, acting through the American 
Consul General at Hong Kong and through officials of the 
Department of State and, being eager to present proof that 
they are citizens and nationals of the United States of 
America, the plaintiffs are without remedy save in this 
Court. 

'Wherefore the premises considered the plaintiffs de¬ 
mand, 

1. Process against the defendant requiring him to ap¬ 
pear and answer this Complaint. 

2. Judgment declaring the plaintiffs and each of them 
to be citizens and nationals of the United States of America. 

3. For such other and further relief as the exigencies of 
the case may require and as to the Court may seem meet 
and proper. 
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Lee Mun Gan, Lee Mnn Ott, by (s) John L. Laskey, 
Attorney. 

Laskey and Laskey, by (s) John L. Laskey, 509 Albee Bldg., 
Washington, D. C.; (s) Charles E. Booth, 1426 G St. N.W., 
Washington, D. C., Attorneys for Plaintiffs. 

Filed Mar. 24, 1952. Harry M. Hull, Clerk 

THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Lee Mnn Gan, Lee Mnn Ott, Plaintiffs, 


v. 

Dean Acheson, Defendant. 

Civil Action No. 166-52 

ANSWER 
First Defense 

The complaint fails to state a claim upon which relief 
can be granted. 

Second Defense 

Answering specifically the numbered paragraphs of the 
complaint, defendant avers: 

1. He is not required to answer the allegations contained 
in paragraph 1 of the complaint. 

2. Defendant admits that the plaintiffs are living in 
Hongkong but denies the other allegations of paragraph 2. 

3. Admitted. 

4. Defendant admits that plaintiffs were bora in China 
but he has no knowledge or information sufficient to form a 
belief as to the dates or who their mother was. He denies 
that they are the sons of Lee Mai Poi. 

5. Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the residence, birthplace, or date 
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of birth of Lee Mai Poi, but denies that he is a citizen and 
national of the United States. 

6. Denied. 

7. Admitted. 

8. Admitted. 

9. Insofar as Paragraph 9 of the complaint alleges con¬ 
clusions of law, defendant is not required to answer it, and 
insofar as it alleges facts, it is denied. 

Wherefore defendant demands judgment together with 
the costs of this suit. 

(s) Charles M. Irelan, United States Attorney; (s) 
Ross O’Donoghue, Assistant United States Attor¬ 
ney. 


Certificate of Service 

I hereby certify that service of the foregoing Answer 
was made upon plaintiffs by mailing a copy thereof to 
their attorneys, John L. Laskey, Esq., and Charles E. Booth, 
Esq., whose addresses are respectively, 509 Albee Bldg., 
Washington, D. C., and 1426 G Street, N.W., Washington, 
D. C., this 18th day of March, 1952. 

(s) Ross O’Donoghue, Assistant United States At¬ 
torney. 

Filed Oct. 14, 1953. Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Lee Mun Gan, Lee Mun Ott, Plaintiffs, 


vs. 


John Foster Dulles, Defendant. 
Civil Action No. 166-52 


21 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This cause came on to be heard at this term, upon the 
issues framed by the pleadings and the Pretrial Order of 
this Court, and the Court having heard and considered the 
evidence and testimony and the statements of counsel 
thereon, the Court this 14th day of October, 1953, enters 
the following findings of fact and conclusions of law. 

FINDINGS OF FACT 

1. The plaintiffs, Lee Mun Gan and Lee Mun Ott, are 
the legitimate blood sons of Lee Mai Poi and his wife, Mar 
Shee. 

2. Said Lee Mai Poi is a citizen of the United States (this 
fact being conceded by the defendant), having been born 
In Honolulu, Hawaiian Islands, on or about December 21, 
1896. In 1904, at the age of eight, Lee Mai Poi went to 
China and returned to Honolulu in 1912. Said Lee Mai Poi 
returned to China in 1917 and there married his wife, Mar 
Shee, on January 14, 1918. Of this union seven children 
■were born, five sons and two daughters. Three of the 
brothers of the two plaintiffs, Lee Mun Quong, Lee Mun 
Bill, and Lee Mun Fat, have heretofore been admitted to 
the United States as citizens of the United States by virtue 
of the citizenship of their father, the said Lee Mai Poi. 

3. Plaintiff Lee Mun Gan was born at See Gew Market, 
Sunning District, China, on March 6, 1920. 

4. Plaintiff Lee Mun Ott was born at See Gew Market, 
Sunning District, China, on October 18, 1928. 

5. Said Lee Mun Gan and Lee Mun Ott have been denied 
documentation as American citizens and their applications 
for passports for the purpose of travel to the United States 
have also been denied. 

6. The said Lee Mun Gan and Lee Mun Ott have been 
denied their privileges and prerogatives as citizens and 
nationals of the United States. 
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CONCLUSIONS OF LAW 

Upon the foregoing findings, the Conrt concludes, as a 
matter of law, that by virtue of the provisions of Section 
1993 of the Revised Statutes of the United States, and the 
provisions of the Act of February 10, 1855, the plaintiffs, 
Lee Mun Gan and Lee Mun Ott, are citizens and nationals 
of the United States, and, having been denied their rights 
and privileges as citizens and nationals of the United States, 
are entitled to the judgment of this Court declaring them, 
and each of them, to be a citizen and national of the United 
States, pursuant to the provisions of the Act of October 14, 
1940, C. 876, Title 1, Subchapter V, Sect. 505, Sect. 503. 
54 Stat. 1171, 8 USCA Sect. 903. 

By the Court: (s) Edward M. Curran, Judge. 
Seen: (s) Robert L. Toomey, Attorney for Defendant. 

Filed Oct. 14, 1953. Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Lee Mun Gan, Lee Mun Ott, Plaintiffs, 


vs. 

John Foster Dulles, Defendant. 

Civil Action No. 166-52 

JUDGMENT DECLARING CITIZENSHIP 

This cause coming on for trial at this term, upon plain¬ 
tiffs ’ application for a declaratory judgment, and the Court 
having heard and considered the testimony and evidence on 
behalf of the plaintiffs, and the Court having made and en¬ 
tered its findings of fact and conclusions of law, 

It is by the Court this 14th day of October, 1953, 
Adjudged and Decreed: That the plaintiffs, Lee Mun Gan 
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and Lee Mun Ott, and each of them, are citizens and na¬ 
tionals of the United States. 

(s) Edward M. Curran, Judge. 
Seen: (s) Robert L. Toomey, Attorney for Defendant. 

Filed Oct. 11, 1954. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Lee Mun Gan, Lee Mun Ott, Plaintiffs, 


v. 

John Foster Dulles, Secretary of State, Defendant. 
Civil Action No. 166-52 


MOTION TO VACATE JUDGMENT 

Comes now the defendant and by his attorney, the United 
States Attorney for the District of Columbia, moves the 
Court to vacate the judgment entered herein for the plain¬ 
tiffs on October 12,1953, upon the ground that it was fraudu¬ 
lently obtained, as more fully appears from the affidavits 
attached hereto and made a part hereof as Exhibits “A,” 
“B,” “C,” “D,” “E,” “F,” “G,” “H,” “I,” “J,” and “K.” 


(s) Leo A. Rover, United States Attorney; (s) Oliver 
Gasch, Assistant United States Attorney; (s) 
Frank H. Strickler, Assistant United States At¬ 
torney; (s) Robert L. Toomey, Assistant United 
States Attorney. 


Filed Oct 11, 1954. Harry M. Hull, Clerk 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Lee Mun Gan, Lee Mun Ott, Plaintiffs, 


v. 

John Foster Dnlles, Secretary of State, Defendant. 

Civil Action No. 166-52 

MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF MOTION TO VACATE JUDGMENT 

Rule 60(b) of the Federal Rules of Civil Procedure pro¬ 
vides in pertinent part as follows: 

“On motion and upon such terms as are just, the court 
may relieve a party or his legal representative from a final 
judgment, order, or proceeding for the following reasons: 
• * * (2) newly discovered evidence which by due diligence 
could not have been discovered in time to move for a new 
trial under Rule 59(b); (3) fraud (whether heretofore de¬ 
nominated intrinsic or extrinsic), misrepresentation, or 
other misconduct of an adverse party; * * 

This was an action for declarator}' judgment of citizen¬ 
ship, brought pursuant to Section 503 of the Nationality 
Act of 1940 (8 U.S.C.A. Sec. 903). Plaintiffs claimed Ameri¬ 
can citizenship as the alleged sons of one Lee Mai Poi, whose 
American citizenship was not in dispute. At the trial of 
this action Lee Mai Poi testified that the plaintiffs were his 
sons and identified pictures of them as being pictures of his 
sons. Lee Mun Fat, a son of Lee Mai Poi, also testified at 
the trial and identified pictures of the plaintiffs as being 
pictures of his brothers. 

On July 26, 1954, the plaintiff Lee Mun Ott admitted to 
the American Consul in Hong Kong that his true name is 
Mar Gum Ott and that his application for documentation as 
an American citizen by virtue of his claimed relationship 
to Lee Mai Poi was the product of a fraudulent scheme. He 
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admitted that his father is Mar Hun Foon who has never 
been to the United States. It appears from his statement 
that he is a nephew of Lee Mai Poi. His admissions are 
contained in an affidavit which is attached to this motion as 
Exhibit “A.” 

On July 28, 1954, the plaintiff Lee Mun Gan admitted to 
the American Consul in Hong Kong that his true name is 
Lee Gway Wing and that he is not the son of Lee Mai Poi 
but of Lee Yoke Yuen. He also admitted knowing Mar 
Gum Ott, the person who assumed the name of Lee Mun Ott, 
and confirmed the fact that they are not related to each 
other. These admissions, together with his account of the 
conspiracy to secure illegal admission to the United States 
as an American citizen, are contained in his affidavit which 
is attached to this motion as Exhibit “B.” 

Exhibit “C” is an affidavit of Lee Siu Ying, the daugh¬ 
ter of Lee Mai Poi, alleged father of the plaintiffs. In it she 
states that her father has but two sons, Lee Mun Bill and 
Lee Mun Fat. She also identifies the plaintiffs by their true 
names and confirms the matters set forth in their affidavits. 

Mar Gan Oy, the wife of Lee Mai Poi, executed an affi¬ 
davit on July 23,1954, in which she denied that she and her 
husband had had two sons by the names of Lee Mun Gan and 
Lee Mun Ott. She, too, identified the plaintiffs by their 
true names and stated that Mar Gum Ott (Lee Mun Ott) is 
the son of her younger brother, Mar Hun Foon. She also 
indicated familiarity with the details of the plaintiffs’ 
fraudulent scheme. Her affidavit is attached to this motion 
as Exhibit “ D. ” 

The remaining affidavits contain statements made by 
friends and acquaintances of the plaintiffs. In each of them 
the plaintiffs are identified by their true names. 

The defendant has not attempted in this memorandum to 
cover in detail the contents of the affidavits submitted in 
support of his motion to vacate the judgment declaring 
the plaintiffs to be American citizens. The affidavits speak 
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for themselves and a reading of them makes it clear beyond 
doubt that a monstrous fraud has been perpetrated upon 
this Court. It is therefore respectfully submitted that the 
judgment should be set aside and a judgment entered for 
the defendant. 

(s) Leo A. Rover, United States Attorney; (s) Oliver 
Gasch, Assistant United States Attorney; (s) 
Frank H. Strickler, Assistant United States At¬ 
torneys; (s) Robert L. Toomey, Assistant United 
States Attorney. 

Filed Oct. 11, 1954. Harry M. Hull, Clerk 

EXHIBIT “C” 

Colony of Hong Kong, City of Victoria 
Consulate General of the United States of America, ss: 

Before me, Frank J. Wathen, Consul of the United 
States of America in and for the British Crown Colony of 
Hong Kong, duly commissioned and qualified, personally 
appeared LEE Siu Ying, who, being duly sworn, deposed 
and stated in the Chinese language, translated into the Eng¬ 
lish language by a duly qualified translator as follows: 

My true name is LEE Siu Ying (Chinese writing) (LEE 
Thloo Yin). I am a Chinese female and I am 20 years of 
age by Chinese count. I was born on the 2nd day of the 
6th moon of the Chinese year but I do not remember the 
year of my birth. I think I was born in Mong Gong Village 
(Chinese writing), Cheung On Heung (Chinese writing), 
Toishan District, China, but I am not sure of my birthplace. 
I presently reside at No. 4, Ngok Yuen Road, Wong Tai 
Sien, Kowloon, Hong Kong. 

The true name of my blood father is LEE Jin Nam (Chi¬ 
nese writing). He is also known as LEE Mai Poi (Poy) 
(Chinese writing). The name of my true blood mother is 
MAR Gan Ov (Chinese writing) (MAR Ging Oi). She is 
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also known as MAR Shee (Chinese writing). The marriage 
of my parents has never been terminated and neither parent 
was married before. My father is presently in the United 
States. My mother and I reside together. 

Four blood children have been born to my parents. They 
are as follows: 

LEE Mun Bill (Chinese writing), son 
LEE Mun Fat (Chinese writing), son 
LEE Gim Ying (Chinese writing), daughter and 
LEE Siu Ying (Chinese ’writing), my-self. 

No other children wrere ever bom to my parents. The twro 
sons have entered the United States. My parents have never 
had any children named LEE Mun Quong (Chinese writ¬ 
ing), LEE Mun Gan (Chinese writing) and LEE Mun Ott 
(Chinese writing). These names are ‘ * paper names ’ ’ which 
were reported to the United States Immigration and Nat¬ 
uralization Service. 

I have examined an Application for Passport executed at 
the American Consulate General, Hong Kong on March 
19, 1951, by a person claiming to be LEE Mun Gan and 
have carefully examined the photograph affixed to this ap¬ 
plication. I wish to state that the true name of this person 
is LEE Gway Wing (Chinese writing). He is not a son of 
my father, LEE Mai Poi as he claims in this application. I 
have known LEE Gway Wing since shortly after World 
War II in the Mong Gong Village before he came to Hong 
Kong. He is from Mong Gong Village. I do not remember 
the names of the true parents of LEE Gway Wing. His 
true father is in the United States. I do not know his 
father’s address. The true mother of LEE Gway Wing 
presently resides in Mong Gong Village. LEE Gwnv Wing 
has one voungers sister name LEE Shiu Goon (Chinese 
writing) who is presently residing with her mother. 

I have examined an Application for Passport executed at 
the American Consulate General, Hong Kong, on March 
19,1951, by a person claiming to be LEE Mun Ott (Chinese 
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writing) and I have carefully examined the photograph 
affixed to this application. I wish to state that the true 
name of this person is MAR Gum Ott (Chinese writing). 
He is not a blood son of my father, LEE Mai Poi, as he 
claims in this application. MAR Gum Ott is actually a son 
of my mother’s younger brother, MAR Hun Foon (Chinese 
writing). I believe that MAR Hun Foon is now dead. I 
am not sure where he died. I do not know his former ad¬ 
dress. I have known MAR Gum Ott since I was a child be¬ 
cause he was born and raised in Lung Cheung Village (Chi¬ 
nese writing), Toishan District, China. This is the village 
where my mother was bom and the village where my ma¬ 
ternal grandmother resided. I often saw MAR Gum Ott 
when I visited with my maternal relatives in this village. 

I know that my parents have never had a blood child 
named LEE Mun Quong, but I do not know the true name 
of the person who entered the United States using this false 
identity. 

I first became aware in or about CR 37 or CR 38 (1948- 
1949) of the fact that LEE Gway Wing and MAR Gum Ott 
were attempting to enter the United States by falsely claim¬ 
ing to be sons of my father. I learned that they were at¬ 
tempting to do this because my mother told me to go with 
them to have a picture taken which they could submit with 
their application. This photograph was taken at Sea Kow 
Market (Chinese writing) in Toishan District, China, and 
included my mother, my elder sister, LEE Gway Wing, 
MAR Gum Ott and myself. 

My father is presently residing in Washington, D. C., 
but I do not have his exact address. 

I swear that all the statements in this affidavit are true, 
that I have given this affidavit freely and voluntarily, that 
the contents of this affidavit have been given by me and re¬ 
peated back to me in the Cantonese dialect of the Chinese 


language, and I clearly understand each and every state¬ 
ment I have made in this affidavit. 

(Left thumb print—Affiant) 

(s) LEE Siu Ying (Chinese writing). 

I hereby certify that I know the English language and the 
Cantonese dialect of the Chinese language and that I have 
truly and impartially translated the statements made in 
Chinese by the affiant as set forth above. I certify also 
that the above affiant voluntarily placed her left thumb print 
on this affidavit in the space provided thereon opposite her 
signature. 

(s) Jerry Wong. 

Subscribed and sworn to by LEE Siu Ying and Jerry 
Wong before me this 23rd day of July of 1954, A.D. 

(s) Frank J. Wathen, Consul of the United States of 
America. 

Service No. 615. No fee prescribed. 

Witnessed on July 23,1954, by 

(s) William F. Marshall, Consular Assistant of the 
United States of America. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Lee Mun Gan, Lee Mun Ott, Plaintiffs, 

v. 

John Foster Dulles, Secretary of State, Defendant. 

Civil Action No. 166-52 

ORDER 

Upon consideration of Defendants motion to vacate the 
judgment entered herein for plaintiffs, on October 12, 1953, 
upon the grounds that it was fraudulently obtained, and it 
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appearing that plaintiffs, bv their counsel, have consented 
thereto, it is by the Court this 14th day of March, 1955, 
Ordered, that the judgment entered herein for plaintiffs 
on October 12, 1953, be and the same hereby is vacated, 
it is 

Further ordered, that the complaint be and the same 
hereby is dismissed with prejudice. 

(s) R. B. Keech, Judge. 

Consent: (s) John T. Bonner, Attorney for Plaintiffs; (s) 
Robert L. Toomey, Assistant United States Attorney, 
Attorney for Defendant. 
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BRIEF FOR APPELLEE 


iHmteb States Court of Appeals: 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,893 

i 

Wong Gim Ying, Appellant | 
v. I 

Uni-ei States of America, Appellee 

j 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


LEO A. ROVER. 

United States Attorney . 

LEWIS CARROLL, 

EDWARD O. FENNELL, 

JOHN D. LANE, 

Assistant United States Attorneys. 
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STATEMENT OF QUESTIONS PRESENTED 

A declaratory judgment of citizenship had been obtained 
in absentia by two impostors, residents of China, which 
was later, by consent, vacated for fraud. Appellant refused 
to answer all grand jury questions concerning her paternity 
and family history, answers to which would have afforded 
evidence of the perjury of her relatives who had testified 
in the civil action. The grand jury reported this refusal 
in open court. After an extensive hearing, at which appel¬ 
lant was represented by counsel, the court ruled that the 
privilege against self-incrimination had been improperly 
invoked. Thereafter, in the presence of the court, appel¬ 
lant refused to testify. 

In the opinion of the appellee the questions are: 

(1) Did appellant’s conduct constitute contempt in the 
presence of the court? 

(2) Did the court properly overrule the claim of privilege 
under circumstances developed at the hearing indicating 
that her testimony involved no appreciable danger? 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

As developed in detail above, appellant was subpoenaed 
as a witness before a grand jury investigating perjury 
committed by her father and two brothers in an action 
for declaratory judgment of citizenship brought by two 
impostors, residents of China, who claimed to be sons 
of appellant’s father. Appellant refused to answer all 
questions seeking to identify her father and brothers. This 
was reported to the court, which considered and overruled 
her claim of self-incrimination. Upon being ordered to 
answer the questions, appellant, in open court, announced 
her refusal to do so. This appeal is from an order adjudi¬ 
cating appellant in contempt for resistance to the court’s 
order. 

(a) 

Events Leading to Grand Jury Investigation of Perjury 
Committed by Appellant’s Relatives in District Court 
Action for Declaration of U. S. Citizenship 

The appellant is a Chinese woman named Wong Gim 
Ying, whose maiden name was Lee Gim Ying (J.A. 7-8, 4). 


(1) 



In October, 1953, the District Court, having found that 
Lee Mun Gan and Lee Mun Ott, residents of China, were 
sons of Lee Mai Poy (whose United States nationality was 
not disputed), rendered a judgment declaring them to be 
citizens of the United States (J.A. 17, 21, 22). 

A year later the United States filed a motion to vacate 
the judgment on the ground it had been fraudulently ob¬ 
tained (J.A. 23). Attached to the motion were affidavits 
of Lee Mun Gan and Lee Mun Ott, in which they gave their 
true names and admitted that Lee Mai Poy was not their 
father (J.A. 24, 25). 

Also attached to the motion was an affidavit which appel¬ 
lant gave to the United States Consul at Ilong Kong, July 
26, 1954, in which she identified the two impostors by their 
true names and deposed that they were not her brothers 
or the sons of her father, Lee Mai Poy (J.A. 4-7). In addi¬ 
tion to her affidavit, those of appellant’s mother and sister 
were filed as well as those of other residents of China who 
gave the true names and traced the antecedents of Lee Mun 
Gan and Lee Mun Ott (J.A. 24, 25). 

In March, 1955, Lee Mun Gan and Lee Mun Ott consent¬ 
ing, there was filed an order vacating the judgment and 
dismissing the complaint with prejudice (J.A. 29). 

(b) 

Ajrpdlant’s Refusal to Testify Before the Grand Jury as 
to the Identity of Her Father and Brothers 

As a result of the vacation of the judgment, the grand 
jury, on September 7, 1955, commenced a perjury investiga¬ 
tion entitled “In re Investigation of Possible Violation of 
Title 18, Section 1621 or Title 22, District of Columbia Code, 
Section 2501” (J.A. 2). The plaintiffs having never left 
China, this proceeding involved solely the three witnesses 
at the trial of the action for declaratory judgment: Lee Mai 
Poy and his two sons, Lee Mun Fat and Lee Mun Bill, the 
former having testified that the plaintiffs were his sons, 
and the latter that thev were brothers of the plaintiffs 
(J.A. 2, 24). 
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On "Wednesday, September 7, 1955, appellant appeared 
before the grand jury (J.A. 7). She was accompanied by 
her counsel who, of course, remained outside the grand 
jury room. Her testimony was through an interpreter 
(J.A. 8). 

The appellant gave the grand jury her name, Wong Gim 
Ying, and her maiden name, Lee Gim Ying (with which 
she had subscribed the affidavit referred to above) (J.A. 
7, 8). The only other information she furnished the grand 
jury was the date of her arrival in New York, July 6, 1955, 
and her age (J.A. 8, 9). 

Appellant refused to tell the grand jury her father’s 
name, Lee Mai Poy, and the place of her birth (J.A. 8). 
She stated she understood the questions but would have 
“to ask" her “attorney" (J.A. S). Appellant was then 
asked if she wished to talk to her lawyer and she replied 
that she did. She was then permitted to leave the room to 
consult (J.A. 8). 

Upon her return to the grand jury room appellant: (1) 
again refused to give her father’s name; (2) would not tell 
how many brothers she had; (3) refused to say whether 
Lee Mun Bill or Lee Mun Fat was her brother; (4) refused 
to identify her signature on the affidavit filed in District 
Court in connection with the vacation of the declaratory 
judgment of citizenship (J.A. 9). As before, appellant 
stated that she understood the questions, and stated she 
would have to ask her attorney about the answers. She 
was again allowed to go outside the grand jurv room (J.A. 

9 ). 

Recalled for the third time (J.A. 9, 10), appellant was 
informed by the foreman of the grand jury that the body 
wished her answers to the questions theretofore pro¬ 
pounded. Upon appellant’s refusal she was instructed by 
the foreman to answer but again refused. Asked on what 
“basis", she again stated “I have to ask my attorney" 
(J.A. 10). 
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(C) 

Appellant's Resistance in Open Court to the Court’s Order 
that She Testify Before the Grand Jury Concerning Her 
Pedigree 

On Thursday, September 8, 1955, the appellant and her 
two attorneys appeared before a judge of the District 
Court. Also present were an Assistant United States At¬ 
torney and the grand jury (R. 1). 

At the court’s request the prosecutor presented the facts 
orally. He acquainted the court with the proceedings cul¬ 
minating in appellant’s refusal to answer grand jury ques¬ 
tions concerning her pedigree (J.A. 1, 2). The court was 
reminded of the 1953 suit for declaratory judgment of citi¬ 
zenship, and of the judgment secured in absentia by two 
residents of China through the perjurious testimony of Lee 
Mai Pov, Lee Mun Fat and Lee Mun Bill (J.A. 2). The 
Assistant United States Attorney also told the court of 
the vacation, by consent, of the judgment declaring citi¬ 
zenship which, as outlined in subsection (a) supra, was due 
to the affidavit of appellant, and other similar affidavits 
giving the true pedigree of the impostors (J.A. 2, 3). The 
record and transcript of the suit for declaratory judgment 
was received in evidence 1 (J.A. 3). 

The prosecutor also informed the court of the nature and 
scope of the grand jury investigation then being conducted, 
which was an inquiry into the perjury of Lee Mai Poy, Lee 
Mun Fat and Lee Mun Bill in District Court (J.A. 2). 

Received in evidence was the reporter's transcript of 
the proceedings before the grand jury (J.A. 3). The inter¬ 
rogation of appellant, reflecting her refusal to answer ques¬ 
tions upon advice of counsel (summarized in subsection 
(b), supra), was read to the court (J.A. 7-10). Appellant’s 
affidavit (J.A. 4-7), filed in the proceedings to vacate the 
declaratory judgment, was also read. 

Thereupon appellant’s counsel made a statement to the 
court which he prefaced by saying that “there was an under¬ 
standing between Mr. Fennell and mvself that the basis of 


1 Lee Mun Gan v. Dulles, Civil No. 166-52, D. D.C. (1953). 
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her refusal was the Fifth Amendment, self-incrimination” 
(J.A. 14). Counsel urged that appellant had participated 
in a conspiracy to violate the immigration laws, in the 
particular that in 194S she had knowingly permitted herself 
to be photographed in China in the company of her mother, 
sister, and the two impostors (J.A. 10-12). Appellant fur¬ 
ther asserted that the State Department had investigated 
the fraudulent scheme, and the court assumed this as a fact 
(J.A. 12). 

The court then pointed out that appellant had heretofore 
admitted the fact of the photograph in an affidavit which 
had been filed by the Government in a successful attempt to 
secure vacation of the declaratory judgment of citizenship 2 
(J.A. 11). The court commented that it did not follow that 
the grand jury was asking appellant “to admit her partici¬ 
pation in this conspiracy”. 

Appellant then took the stand and was interrogated by 
the court through the interpreter (J.A. 13). She told the 
court she had refused to answer the grand jury’s questions 
on the ground, as counsel phrased it for her, “that she would 


2 The importers had made an unsuccessful attempt in Hong Kong 
to secure passports (J.A. 18). Appellant in her affidavit admitted 
that in 1948, being then single and aged twenty, she had, at the 
direction of her mother, been photographed with the impostors in 
a purported family group including besides her mother a sister 
aged about thirteen. 

This photograph was not used in the declaratory judgment suit 
filed in 1952, nor is there any indication that this suit, considered 
as an overt act. was with the express or implied consent of 
appellant. Further, appellant’s affidavit was a means of defeating 
it. As to her connection with the unsuccessful application for 
passports appellant had this to say in her affidavit (J.A. 6): “I 
first became aware in about CR 37 or CR 3S (1948-1949) of the 
fact that LEE Gway Wing and MAR Gum Ott were attempting 
to enter to the United States by falsely claiming to be sons of 
my father. I learned that they were attempting to do this because 
my mother told me to go with them to have a picture taken which 
they could submit with their applications. This photograph was 
taken at See Kow Market (Chinese writing) in Toishan District, 
China, and included my mother, my younger sister, LEE Gway 
Wing, MAR Gun Ott and myself.” 
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incriminate herself if she answered the questions” (J.A. 
14). The following then transpired: 

The Court: You may tell her the Court finds as a 
matter of fact and law the questions asked her were 
purely innocuous, and could not by the widest stretch of 
the imagination incriminate her, and therefore / order 
her to answer those questions. You may tell her further 
if she doesn’t answer the questions I will commit her to 
jail until such time as she does. 

What is her answer? 

The Witness: I understand. 

The Court: What is she going to do. 

The Witness: I refuse to answer. 

The Court: Commit her to jail. Have it understood 
I want her to understand this, because she doesn’t 
understand our language, that she stays in jail until 
she answers the questions and it may be a day and it 
may be a year . . . She controls the situation. 

The Witness: Yes, I do understand (J.A. 14, 15.) 
(emphasis supplied). 

Immediately after the ruling, appellant's counsel stated 
to the court that he realized that a family relationship with 
possible defendants was no legal ground for refusal to 
testify and suggested to the court a suspension of the execu¬ 
tion of sentence in the hope that the perjurors would come 
forward and admit their guilt (R. 23). 

The court said it could not sanction this proposal. The 
court stated that the data which appellant refused to give 
to the grand jury was already contained in her own affidavit 
on file in the District Court (R. 23). 

The formal order recited that appellant “is hereby ad¬ 
judged in contempt of Court, for failing to testify before the 
Grand Jury, as directed . . .” and committed appellant 
“until further order of the Court, or she elects to answer” 
(J.A. 16). 
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STATUTE AND RULE INVOLVED 

18 U.S.C. § 401 (1952): 

A court of the United States shall have power to 
punish by fine or imprisonment, at its discretion, such 
contempt of its authority, and none other, as— 

(1) Misbehavior of any person in its presence or so 
near thereto as to obstruct the administration of 
justice; 

(2) Misbehavior of any of its officers in their official 
transactions; 

(3) Disobedience or resistance to its lawful writ, 
i process, order, rule, decree, or command. 


Fed. R. Crim. P. 42: 

(a) Summary Disposition. A criminal contempt may 
be punished summarily if the judge certifies that he 
saw or heard the conduct constituting the contempt and 
that it was committed in the actual presence of the 
court. The order of contempt shall recite the facts and 
shall be signed by the judge and entered of record. 

(b) Disposition Upon Notice and Hearing. A crimi¬ 
nal contempt except as provided in subdivision (a) of 
this rule shall be prosecuted on notice. The notice shall 
state the time and place of hearing, allowing a reason¬ 
able time for the preparation of the defense and shall 
state the essential facts constituting the criminal con- 

i tempt charged and describe it as such. The notice shall 
be given orally by the judge in open court in the pres¬ 
ence of the defendant or, on application of the United 
States attorney or of an attorney appointed by the 
court for that purpose, by an order to show cause or an 
i order of arrest. The defendant is entitled to a trial by 
i jury in any case in which an act of Congress so pro¬ 
vides. He is entitled to admission to bail as provided 
in these rules. If the contempt charged involves dis¬ 
respect to or criticism of a judge, that judge is disquali¬ 
fied from presiding at the trial or hearing except with 
the defendant’s consent. Upon a verdict or finding of 
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guilt the court shall enter an order fixing the punish¬ 
ment. 

SUMMARY OF ARGUMENT 

I 

Appellant contends that some of the procedural steps 
incidental to the determination of criminal contempt not 
committed in the actual presence of the court were not 
accorded her. 

Here the grand jury reported in open court the refusal of 
the witness to answer all questions concerning her paternity 
and family history. After an extensive hearing, at which 
appellant was represented by counsel, the court ruled that 
the privilege against self-incrimination had been improperly 
invoked. Thereafter, in the presence of the court, appellant 
refused to testify. It has been held that this constitutes 
contempt in the presence of the court and therefore may be 
summarily punished. 

II 

As it was demonstrated at the hearing that there was no 
appreciable danger to appellant in testifying, the court 
properly overruled her claim of the privilege against self¬ 
incrimination. 


I 

Appellant Was Accorded Procedural Due Process 

Appellant’s first argument is that the “hearing below was 
conducted in violation of the laws governing contempt pro¬ 
ceedings” (Br. 10). 

As detailed in the counterstatement, appellant’s father 
and two brothers had testified in a civil action. The judg¬ 
ment was later vacated, by consent, for fraud. In a grand 
jury proceeding against them for perjury, in which appel¬ 
lant was not in any way involved, appellant refused to 
answer questions as to her paternity and the identity of 
her brothers, answers to which would have afforded evi¬ 
dence of the perjury of her relatives. 

Accompanied to the grand jury by her attorney, the pro- 
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ceedings were interrupted three times to afford her oppor¬ 
tunity to consult as to the propriety of answering questions. 
The following day the grand jury reported her refusal to 
answer to the court. Thereupon a hearing was conducted 
in which the nature of the grand jury proceedings was out¬ 
lined to the court. Further, the circumstances attending 
the civil suit were exhaustively examined, appellant relying 
on the record thereof to justify her claim of self-incrimina¬ 
tion. After hearing argument of appellant's counsel, the 
court examined the appellant, ruled that the privilege was 
not available, and directed her to answer the questions. In 
open court she refused, and was thereupon ordered com¬ 
mitted. 

Appellant complains that some of the procedures incident 
to adversary contempts were not accorded her ( e.(j .. Br. 11). 
This contention is based in the main on the incorrect as¬ 
sumption, as she phrases it, that the contempt “ ‘was not 
committed in the actual presence and hearing of the district 
judge' " (Br. 11). 

In “its substantive aspects, the power of a court of the 
United States to impose punishment for contempt of its 
authority is defined and limited by 18 U.S.O. 401 . . . 
Rule 42 of the Federal Rules of Criminal Procedure . . . 
governs the procedural aspects". Carlson v. United States, 
209 F.2d 209,H2io"(1st Cir. 1954). 

0/4 

“What ensues when a court is called upon, not to 
punish a completed contempt, but merely to rule on 
the availability of the privilege? If the court rules that 
the privilege was properly invoked, that is an end of the 
matter. If, on the other hand, the court rules (we as¬ 
sume correctly, and after the necessary hearing) that 
the privilege was not available under the circum¬ 
stances, the court would then normally instruct the 
witness to go back to the grand jury and answer the 
question. If the witness then and there, in the face of 
court, declines to do, this is disobedience to a lawful 
order of the court, under 18 U.S.C. § 401(3); and since 
this disobedience occurs in the ‘actual presence’ of the 
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judge it may be punished summarily under Rule 
42(a).” 

Id. at 216; Enrichi v. United, States, 212 F.2d 702 (10th 
Cir. 1952). 

It will be recalled that the court, having announced its 
finding that the privilege was improperly invoked, explicitly 
ordered appellant to answer the questions (J.A. 14-15), 3 at 
which time she reiterated her refusal, which was a contempt 
in the presence of the court, subject to summary disposi¬ 
tion. 

There remains the question of the lawfulness of the 
court’s order (considered in argument two), the determina¬ 
tion of which depends “upon the validity of the claim of 
privilege”. Powell v. United States , 226 F.2d 269, 276 
(D.C. Cir. 1955). 

II 

Appellant Improperly Invoked the Privilege Against Self-in¬ 
crimination 

Appellant's second argument (Br. 17) commences with 
the statement that she “had an absolute right by virtue of 
the Fifth Amendment to refuse to answer any question 
which would tend to incriminate her”. Thereafter appel¬ 
lant relies on particulars, drawn from the record made at 
the hearing on her claim of privilege (Br. 17-18), to justify 
the validity of her claim. 

This argument necessitates preliminary reference to the 
.guides marked out in cases dealing with the propriety of the 
claim of the privilege against self-incrimination. 

In Mason v. United States, 244 U.S. 362 (1917), the Court 
affirmed the contempt conviction of a grand jury witness, 
relying on an opinion of Chief Justice Marshall 4 and other 
authorities. The Court declared that the basic considera- 

3 Nevertheless appellant urges (Br. 12), citing Traub v. United 
States, D.C. Cir. No. 12610, September 29, 1955. that the court’s 
order was ambiguous and that there was no adverse ruling on the 
claim of privilege and a clear direction to answer. 

4 United States v. Burr, 25 Fed. Cas. 38, No. 14,692e (C.C.D. 
Va. 1807). 




12 


tion is that there are two principles involved, the “ ‘one 
which entitles the United States to the testimony of every 
citizen, and the principle by which every witness is privi¬ 
leged not to accuse himself. . .’ ” When in conflict, 
“ ‘the court must give them both a reasonable construction, 
so as to protect them both to a reasonable extent.’ ” Id. 
at 364. 

The “general rule” is that 

“the trial judge must determine each claim according 
to the circumstances . . . Ordinarily he is in much bet¬ 
ter position to appreciate the essential facts than the 
appellant court can hold and he must be permitted to 
exercise some discretion, fructified by common sense, 
when dealing with this necessarily difficult subject. Un¬ 
less there has been a distinct denial of a right guaran¬ 
teed, we ought not to interfere.” 

Id. at 366. 

‘"The constitutional protection against self-incrimination 
‘is confined to real dangers and does not extend to remote 
possibilities out of the ordinary course of law’ ”. A “ ‘bare 
possibility of legal peril" ” is not “ ‘sufficient to entitle a 
witness to protection. . . * ” nor is “ ‘the witness the sole 
judge as to whether his evidence would bring him into 
danger of the law 5 . . ” 

It is therefore concluded that the ruling below, that the 
claim of privilege was unavailable, was one which, at least 
to a limited extent, involved the exercise of judicial dis¬ 
cretion “fructified by common sense”. The ruling may not 


5 “It is for the court not the witness to determine whether a ques¬ 
tion is of such character that the answer would incriminate the 
witness or would subject him to real dancer of further crimina¬ 
tion. Otherwise, it would be in the power of a witness to withhold 
pertinent evidence by a mere colorable pretense that his answers 
to questions would have a tendency to implicate him in an offense 
under federal law. And in determining whether a question is 
criminating in nature, the court should take into consideration 
the question itself and the setting in which it is asked.” Enrichi 
v. United States , 212 F.2d 702. 704 (10th Cir. 1952). 
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be overset by a bare possibility of legal harm. As to the 
trial court’s decision it “is obvious that no general princi¬ 
ple can be laid down; the question is always whether the 
danger to be apprehended from an answer is near enough 
to be real, or whether it is too remote to be substantial.” 
United States v. Cusson , 132 F.2d 413, 414 (2d Cir. 1942). 

The hearing on the claim of privilege revealed that the 
grand jury was investigating a specific charge, perjury, in 
which appellant was not implicated. The perjurious state¬ 
ments were made in the course of oral testimony by appel¬ 
lant’s father and two brothers in District Court in 1953 
in a suit for declaratory judgment of citizenship. That 
these three persons were the sole objects of the investiga¬ 
tion was amply demonstrated and was further indicated 
by the fact that appellant herself did not come to the United 
States until July, 1955. No contention is made by appel¬ 
lant that she was involved in the perjury formally under 
investigation. 

Therefore appellant’s status is to be distinguished, in 
limine, from that of a grand jury witness whom circum¬ 
stances disclose to be an actual defendant in all but formal 
designation. 6 To this, under the “common sense” criterion 
laid down by the Supreme Court, must be added the con¬ 
sideration that it would be farfetched to contemplate that 
Government would prosecute the key witness against the 
perjurors. Annexed to the crime of perjury is a peculiar 
quantitative requirement of proof which ordinarily neces¬ 
sitates at least two witnesses or one plus corroboration. 
The record indicated that with the exception of the appel¬ 
lant most if not all other witnesses were at all times in 
China. 

Appellant bases her claim of the privilege on the ground 
that if she admitted her family relationship to the witnesses 


6 Compare Powell v. United States, 226 F. 2d 269 (D.C. Cir. 
1955); Carlson v. United States. 209 F. 2d 209 (1st Cir. 1954). 

In view of this difference and of the insubstantiality of any 
collateral danger of prosecution, developed later on, there is no 
basis for appellant’s argument, in terrorem, that she was faced 
with the alternatives of self-incrimination or perjury (Br. 21). 
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who perjured themselves in District Court in 1953 she 
would thereby admit complicity in a conspiracy to violate 
the immigration laws in which she allegedly participated 
hv an overt act performed in China in 194S or 1949 (Br. 
17, 18). 

The argument runs that in 1948 or 1949 a conspiracy 
was formed to secure the illegal admission into this coun¬ 
try of two impostors as the sons of her father (Br. 17-18). 
It is stated there were eight conspirators, five of whom 
resided in China: appellant, her mother, her sister and 
the two impostors. The others were appellant’s father 
and two brothers, residents and ciitzens of the United 
States (Br. 17, 18). 

As indicated in the counterstatement, this claim is based 
on the incidental recital in an affidavit of the appellant 
which had been filed by the Government in a successful 
attempt to secure vacation of the declaratory judgment of 
citizenship. See n. 2, supra. 

As the affidavit indicated, and the record otherwise shows 
(e.fj.. J.A. 18), appellant appears in a purported family 
photograph taken in 1948 or 1949 to aid the impostors in 
gaining a passport for which they unsuccessfully applied 
in Hong Kong on March 19, 1951. The photograph was 
not used as an exhibit in the suit for declaratory judgment 
of citizenship. 

Although the brief lists appellant and her sister as con¬ 
spirators, their affidavits reveal that at the time of the 
taking of the photograph appellant was about twenty and 
her sister about thirteen. They were both single and living 
with their mother. 

Participation in this photograph, as appellant's affidavit 
recites, was for the limited purpose of helping the impostors 
in their application for passports in Hong Kong. As the 
act was by two young girls under the domination of their 
parent and at her behest, it provides small indication that 
appellant was bound by the declaratory judgment suit filed 
in the United States, considered as an overt act (Br. 18). 
There is little evidence of implied agency. 

Appellant overlooks this practical and technical difficulty 
but at the same time suggests another (Br. 18). She urges: 
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“It is immaterial that her overt act in the further¬ 
ance of the conspiracy took place out of the United 
States since the overt act of one conspirator would be 
sufficient to involve all. It is further true that assum¬ 
ing that her overt act took place more than three years 
ago, the Statute of Limitations would not apply since 
there were other overt acts by other conspirators well 
within the time of the statute” (Br. IS). 

It is true that a conspirator resident at all times in one 
judicial district may be constructively present in another 
where on overt act is performed by another conspirator. 
Hyde v. United States , 225 U.S. 347 (1912). It is assumed 
that the principle would apply to a conspirator resident in 
a foreign eountrv. 

It is of significance that the only act of appellant’s taking- 
effect in this eountrv before her arrival was the filing of 
her affidavit which frustrated the illegal scheme. This 
lends force to a conclusion that her original participation 
was for the limited purpose which her affidavit reveals and 
did not contemplate perjurious court action in the United 
States. Thus if the statute of limitations applied to her, 
it had run. 7 

Appellant contends that answers to questions concerning 
her paternity and family history might have furnished a 
link in a chain of evidence needed to prosecute her (Br. 19, 
20), citing Emspak v. United States . 349 U.S. 190 (1955) 
and Arndstein v. McCarthy , 254 U.S. 71 (1920). It is pre¬ 
liminarily noted that in the Emspak case the Court found 
that the petitioner, who had refused to answer questions 

7 ‘’Though the result of a conspiracy may be continuing, the con¬ 
spiracy would not thereby become a continuing one. See United 
States v. Irvine, supra. Continuity of action to produce the un¬ 
lawful result, or as stated in United States v. Kissell. supra , p. 607, 
‘continuous cooperation of the conspirators to keep it up.’ is neces¬ 
sary. An overt act is necessary to complete the offense. The 
statute of limitations, unless suspended, runs from the last overt 
act during the existence of the conspiracy. . . . The overt acts 
averred and proved may thus mark the duration, as well as the 
scope, of the conspiracy.” Fisu'ick v. United States. 329 U.S. 211, 
216 (1946). 
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such as whether he was a Communist, was under actual 
danger of indictment under the Smith Act. Id. at 200. 
In Armlstein v. McCarthy the Court found that documents 
filed in a case by a person who later relied on the privilege 
of self-incrimination would not “standing alone . .. amount 
to an admission of guilt or furnish clear proof of crime.” 
Id. at 72. 

It is reasserted that appellant never was even remotely in 
danger, but assuming she was she had admitted under oath, 
in a completely detailed and voluntary statement filed in 
court, her entire family history, a circumstance on which 
the court below relied. Had her prosecution been pos¬ 
sible or contemplated, this was all that was necessary 
as to her. As to the perjurors, however, it was mere hear¬ 
say. The only reason for appellant’s appearance before 
the grand jury was the need for direct evidence probative 
as to the perjurors. 

Those who benefitted by the fraudulent judgment never 
were within reach of the court, only those corrupt witnesses 
who actually perpetrated the fraud. There is no circum¬ 
stance remotely indicating that the Government would 
jeopardize the case against the perjurors in order to con¬ 
vict a person who made possible the vacation of a judgment 
procured through false testimony. 

As to the appellant, never in any real danger, it was her 
duty to testify in obedience to the reasoned ruling of the 
court. This case well illustrates the danger 

“that the privilege may be put forward for a senti¬ 
mental, or a purely fanciful protection of the witness 
against an imaginary danger, and for the real purpose 
of securing immunity to some third person. ...” 
Braun v. Walker . 161 U.S. 591, 600 (1896). 

That a judgment of the court had to be vacated because 
secured by perjured testimony was a matter of public 
record. To indicate this properly to a grand jury the 
direct evidence of appellant was required. The court 
having acted with due regard to the substantive rights of 
the witness, its ruling should not be disturbed. 
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CONCLUSION 

For the foregoing reasons it is respectfully submitted 
that the judgment below should be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Edward 0. Fennell, 

John D. Lane, 

Assistant United States Attorneys. 
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